No. 20107 
UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


J.HCWARD ARNGLD, Debtor in possession 


APYFELLANT 
vs, 


x 


FRANCES K. ARNCLD 
APPELLEE 


APPELLANT’S CLOSING BRIEF 


Apeeal from the 
UNITED STATES DISTRICT COURT for the 
NCRTHERN LCISTRICT OF CALIFORNIA 
SOUTHERN DIVISION 


J. HOWARC ARNOLD 
PRANK 1. GOHMID, CLERK Postoffice Box 919 
Berkeley 1, California 


APPELLANT, pro se 


No. £0107 
UNITED STATES COURT OF APPEALS 
FOR THE NINTE CIRCUIT 


J.HOWARD ARNOLE, ebtor in possession 


APFELLANT 
vs. 


FRANCES K. ARNCLE 
APPELLEE 


APPELLANT’S CLOSING BRIEF 


Apreal from the 
UNITED STATES LCISTRICT CCURT for the 
NON TIERN LisTRICT OF CALIFORNIA 
SOUTEERN DIVISION 


J. HOWARD ARNOLD 
Postcffice Box 919 
Berkeley 1, California 


APPELLANT, pro se 


” 


INDE X 
AUC IS NOT AN ISSUE IN TEIS PROCEEDING Page 1 
| CUTLAWED DEBTS ARE INVOLVED IN THIS FROCEELING J 
sCRECY AND CONCEALMENT ARE NO BAR TO CONFIRMSTION 2 
JFERIOR COURT JURISDICTION WAS NOT OUSTED, BUT ABSENT 2 
Miling of a divorce action is not legal seizure of property 
3ankruntcy court’s jurisciction in rem is paramount, exclusive 
RAMOUNT JURISDICTION CANNOT B= LOST BY ARSTENTION 5 
jurrencder, laches, waiver, or estonnel cannct affect jurisdiction 
ibstention from exercise ~‘ ivristiction is not abandonment 
ENIAL OF A DISCRETICIV:Y STAY IS NOT ABANDONMENT é 
TAY OF THE CDIVORCE FRCCEES ING WAS UNWARRANTED 8 
n personam suits may accompany in rem action in another court 
only interference with the res should be stayed 
TER INTERLOCUTORY JUEGMENT COULD NOT TRANSFER TITLEI1 
\ ceclaratory judgment cetermines rights, orders no action 
issets cannot be transferred free of creditors’ claims 
HE DISTRICT COURT OF APPEAL LECISION WAS A REVERSAL Hy 
-issolution of marriage must precede transfer of title to proverty 
uperior Court lackec jurisdiction in rem to ceal with title 
iE PRINCIPLE OF RES JULICATATL OFS NCT BAR CONFIRMATION 17 
in order setting asice confirmation is interlocutory, not final 
‘raud by Appellee’s counsel vitiatec the first anneafin this case 
STARE DECISIS, NOT RES JULICATA, IS THE APPLICABLE DOCTRINF 
Nife cannot take commurit: -s= "3 in frauc of creditors = 
Paramount jurisdiction in vcm ~f?}enkruntcy court cannot be ousted 
section 172a, Civil Code, requiring vife’s con: nt, is not law of case 
[The issue of validity of the transfer of tit! was not determined 
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ARGUMENT 


AUD IS NCT AN ISSUE IN THIS PROCEEDING. In his Reply Brief, 
rellee’s counsel resumes his determined eff.~t to mislead this Court, 
she succeeded in doing on the first appeal (No. 18854), by raising a 

ne cry of ‘‘fraud’’. The Court will note, however, that the word does 
yapnear in the Referee’s order of Nov. i0, 1964, denying confirmation 
urk’s Transcrint, pp. 31-34), which is being reviewed in this appeal. 
at is at issue here, as in the prior anneal, is not fraud but juris- 
don in rem and the conflict over it between the Sunerior Court an? 
«Bankruptcy Court. It is true that the arguments of Appellee’s couns: 
.p.2, line 17, Reply Brief) invariably allege fraud, concealment, etc.; 
tthe Referee has made no such finding -- which, if made, would be fatal 
ithe Arrangement proceeding. (The ‘fraud in procurement’ for which 
stion 286(2), Bankruptcy Act, is invoked is a misnomer, representing 

) fatal moral turpitude but merely remediable technical error. Non- 
elosure of the Suyericr Ccurt judgment in these proceedings would 
either fatal fraud, if the judgment transferred the pronerty to Apnellee, 
a immaterial irrelevancy if it accomplish. no transfer of title.) 
‘ellant, knowing the judgment tc be void as to property under settled 


“iornia law, made no disclosure of it, yet committed no fraud.) 


II 


‘OUTLAWED DEBTS ARE INVOLVEL IN THIS FROCEELING. Sincc 
' Reply Brief persists in referring to debts ‘‘obviously outlawed uncc* 
‘laws of the State of California’’( line 3, p. 2) --an erroneous view 


ved at by ignoring Section 312, Code of Civil Precedure and starting 


» running of the Statute of Limitaticns when « note is executed, not when 
imatures -- itis here noted again that the Referee’s crder cffers no 


aclusicn on this absurd questicn of law. There were no outlawed debts. 


Ill 


DRECY ANC CONCEALMENT ARE NO BAR TO CONFIRMATION. 
is entirely lawful for a husband to file an criginal petition under tie 
inkruptcy Act withcut the knowledge and ccnsent of his wife. Appellee’s 
force acticn was filed similarly, and also lawfully. (In reality, she 
rw of the Arrangement proceedings a few days after they were begun; 
ire was nc secrecy.) A wife is in privity with her husband; he repre- 
ats both, and she is not a necessary party but may intervene tc pro- 
it her interests if she can show fraud. 
Secondo v. Sup. Ct. (1930) 105 Cal. Anp. 179 
Cutting v. Bryan (i999) 206 Cal. 254 
= husband must bring all actions regarding the ccmmunity pronerty. 
Sanderson v. Nieman (1941) 17 Cal. 2nd 563 
this rrcceeding, the wife has inceed intervened -- not by showing any 
ij against herself, but for the nurnose cf committing fraud against 
! legitimate creditcrs of the marital community by misusing divorce 


\ 


v to negate the Federal Bankruptcy Act. 


| Panton v. Lee, qucted onp. 24, Opening Brief 

should be remarked that this whcle prcceeding, whose purpcse is to 
vert Appellant’s prcmisscry nctes inte nctes secured by a Deed cf 
ast, had its crigin in Appellee’s ccnccalment cf her divorce plans 
H her consequent refusal it. encur.ber ccmmunity prcperty which she 


aned to take free anc clesr «ferecitcrs’ claims. She cannot be heard 


'complain of ‘secrecy and concealment’, in a court of equity. 


Fy". 
§PERICR COURT JURISDICTION WAS NOT OUSTED, BUT ABSENT. 
‘the xeply Brief persists in the untrue statements that Appellant con- 
tnds that the Bankruptcy Court ousted the Sunerior Court from jurisdic - 
tn over the ccmmunity property (line 22, p. 1), and that Superior Ccurt 
jrisdiction (in rem, presumably) attached on filing of the divorce action 
(ne 6, p. 3). Appellant conten’s, however, that (1) Filing of a personal 
ation for civorce coes not constitute the legal seizure necessary for 
jrisdiction in rem, (2) the Supericr Court tor:: no other steps to seize 
¢ control the property, such as appointment cf a receiver, prior to 
Eerent, anc (3) if the Sunerior Ccurt hac taken such jurisdiction, it 
yuld have been ousted by the Bankruptcy Court on filing of the debtor’s 
viginal petition, which invokes the paramount and exclusive jurisdcictio: 
rem under the Bankruptcy Act. The Reply Bricf cites no authority for 
le presumpticn that a State court takes an inviolable jurisdiction in rem 
ver Community property when a Civorce action is filed, and none can be 
ted, The Supreme Court of California has consistently ruled otherwise. 
Wife’s contention: ‘‘The fact that the suit for divorce was nending 
placed all the common prcperty in custocy of the law. . the wife 
| would have been entitled at the termination of that action to such 
a share of the commen provertvy owned when the suit was brought 
as the Ccurt might then have determined to be rroner.’’ 
The Court’s orinicn: ‘‘The pencency of preceedings for a divorce 


does net, of itself, interruct the exercise of the husband’s powers. 


The property does not come into the custcdy cf the Court by the 
institution of the suit. The husbanc has still the control of it and 
full power of disposition of it.”’ 


. Lord v. Hough (1872) 43 Cal. 58i 


g 


yanges in the laws of civorce Since iofe nave not affected this ruling. 
“When a civorce is cencing the power of a husband over the 
community prorerty exists until the entry cf a final cecree.(Lord 
v. Hcugh.. Chance v. K. bstecd ..In re Cummings. . 
Harrold v. Harrolc (i954) 43 Cal. *nd 77 at 81 
pellant does not deny the potential jurisdictiin in rem given the court 
ySection 140, Civil Code (pp.3,4: Reply Brief); the Supericr Court may 
ie orders controlling community property BUT in the case at bar itl 
i_not --- until after the Bankruptcy Court had seized the property and 
3 mace impcssible the making of lawful Supericr Court orders in rem 
te was no ousting of jurisdiction, no snatching of the res by anothe: 
crt, when the Arrangement petition was filed; the conflict came late-, 
ren the Suverior Court rendered judgments determining title and poss- 
tion of property already in custody of the Bankruptcy Court, and used 
; contempt power to enforce its voic orders. 
The case at bar is just the reverse of that in Towncf Agawam v. 
(mers, where the State court seized prorerty in a lien foreclosure, 
er the Bankrurtcy Court had rclinguished its jurisdiction following a 


ifirmaticn of arrangement <n could not regain it. Lien foreclosure 


like divorce) is the recognized exccortion to tne rule of paramount 


i -court jurisciction in rem (Opening E-ief, p. 11). The case is 


} ia Sint, anc the language quoted is not found in 230 U.S, 845 (the 


morancum decision cenying certiorari). 
| ‘Where state court’s jurisdiction in rem has attached first, bank- 
ruptcy court has no power to interfere, though Congress could h: 
conferred exclusive jurisdiction even in such cases,’’ 
Town of Agawam v. Conners (i947) 159 Fed, 2nd 360 (CA, 1st) 
‘Tes snatching’ occurred in that case, and should not occur in this >ne. 


me 


v 
7.RAMOUNT JURISDICTION CANNOT BE LOST BY ABSTENTION. 
je paramount and exclusive jurisdiction in_ rem conferred by the Bank- 
tey Act cannot be lost through acts of bankruptcy officers: trustee, 
receiver, referee, or district judge. This Court has said: 
“Congress has provided for the administration of bankrupt’s estat. 
in the bankruptcy court; and after a bankruptcy has supervened, no 
other court has the power or authority partially to administer or 
to deplete the estate, by cisposing of or impressing a lien upon it 
or upon any part thereof --valid prior liens, of course, excepted- - 
not even in favor of its own receivers.”’ 
Moore v. Scott (1932) 55 Fed. 2nd 863 (CA, 9th) 
‘@ bankruptcy court cannot surrender its control of the debtor’s estate, 
Hanna v. Brictson Mfg. Co, (1932) 62 Fed. 2nd 139 (CA, 8th) 
ir can its officers lose control by laches, waiver, or estoppel. 


C.R.LP.Ry. Co. v. Owatonna (1941) 120 Fed. 2nc 226 (CA, 8th) 


€ bankruntcy court may not completely abnegate its jurisdiction, 


Natl. Bank v, Ccuncil (1950) 339 NLApp. 585, 91 NE 2nd 66 


a 


= may not abstain from assumption cf it, although it has discretion 


‘refuse to exercise its authority in every instance a case affords. 


Beach v. Rome Trust Co. (1959) 269 Fed. dnd 367 (CA, 2nc\) 
ke Federal court must take jurisdiction and decice difficult cr uncertain 
bstions of State law, not abandcn the case to State ccurts. 

Meredith v. Winter Haven (1943) 320 U.S. 228 
owever, the jurisdicticn is excluSive cnly cver the debtcr and his pron 
fy, and just so far as require” for avcrropriate ecntrol. 
Natl. Tool Co. v. Geldie (1939) 27 Fed. Supp. 399 (DC, Minn.) 
In re Diversey Bldg. Corp. (i936) 86 Fec. 2nd 456 (CA, 7th) 

ne 


ok) 


VI 

NIAL CF A DISCRETIONARY STAY DOES NOT ABANDON JURISDICTION. 

. Realy Brief (paccs 2,7) vinccs much weight cn the Referee’s denial 
a stay cf the Superior Ccurt orders involving the community property, 
' contends that for lack of such stay Apneli:nt is ncw estcpped from 
stioning the vcid judgments now in effect. Hcwever, paramount jurisdic- 
1 is not that easily lost. The Referee errec in declining jurisdicticn 
rem over prcenerty inthe debtcr’s possession on filing his petiticn, 

Samrsell v. Papenhausen (1948) 79 Fed. Supp. 45 (DC, Cal.) 
the Supericr Court cannct lawfully seize District Court property. 

Nuckolls v. Bk. of Calif. (1937) 10 Cal. 2nd 766, 114 ALR 708 
Stay of acticn in miother nic’ nroner unless the right thereto is cles. 
! unequivccai; in a coubtful case, comity requires denial. 

Vermont Slate Cc. v. Tatkc Co. (1956) 147 Fed. Supp.860 (DC,N.Y.) 
wever, such denialis merely an incicent in the exercise of jurisdiction, 
afinaland ccmplete disclaimer of such juriscicticn. | 

*‘A federal court dces nt impugn its jurisdicticn when in the exer- 
cise therecf it cenies a ciscretionary writ, such as the extraordin- 
ary writ of injunction, escecially when a federal equity court with- 
helds its ciscreticnary writ because cf.. cerplexities that arose. .. 
anc when 2 discretion afforded by equity jurisprudence is exercised 
as a matter of comity, sc as to avcid friction in state and federal 
relaticns under cur dual form of state and naticnal gcvernments.”’ 

Sun Oil Cc. v. Burford (1942) 130 Fed. 2nd 10 (CA, 5th) 

e Referee in the case at bar, uncertain cf his court’s jurisdicticr, 
ied a stay cf the Superior Ccurt crder evicting the debtor; Appellee 
c the Listrict Court cf Appeal) now peek tc nullify that jurisdiction 


the ground it was nct exercised, but such argument is frivolous. 


j gery 


Bo FIV FS MCE AREAS REM A RAMA We Hy FENIS ULNM, AM) Ula WIG Dalila 
ptey Court did nct tako socs.¢.sin cf the ccmmunity real pronerty. 
sellant, as Lebtcr in Pcssessicn acting as trustee fcr the Court, did 
Id possession frcm June i9, i962, when his -riginal cebtcr’s petition 
is filed, tc March 20, 1963, when he was jailed by void orders cf the 
verior Court; the Referee, cf ccurse, tcok no possession personally. 
It is untrue that Appellant made nc attempt tc prevent inter- 
rence by the Superior Ccurt with the Bankruptcy Ccurt’s pcssessicn «f 
e res (Reply Brief, p.2, line 12; p. 7, line 7), When it became aoparci:t 
at the Sunericr Court ccntemplatec illegal seizure of the pronerty bv 
arding immediate scssession (as well as ultimate title) to Appellee, 
spellant filed written cbjections on Oct. 15, 1962, pleading the arrange- 
ent with creditcrs in bar to such award. On Oct. 22, 1962, he made 
rther oral objecticn tc the jurisdicticn in rem cf the Sunerior Court, 
a hearing on re-onening the case for further testimcny, but Judge 
roninger repliec ‘‘J am nct g.ing tc pay any attenticn to the proceed- 
gs in the Federal ccurt’’, anc signed the Interlocutory Judgment. 
When Sunericr Ccurt rroceedings tc evict Appellant from 
S debtor’s estate began, he filed on Feb, 12, 1963, anc urged orally at 
e Feb. 15 hearing the cbjection that the Sunerior Ccurt lacked jurisdic- 
on in rem necessary tc issuance cf a quasiinrem exclusion crder, 
ul the order was nevertheless made by Judge Bcstick cn Feb. i5, The 
“sree denied on Feb. 21, 1963, a stay cf the exclusion order, as di? 
istrict Jucge Weigel cn Feb. 28. A petiticn fur a writ of orchibitic> 
a8 denied by the District Ccurt cf Appeal cn March 18, 1963, At th: 
ntempt hearing of March 20, 1963, Anrellant again raised the question 
t jurisdiction in rem, but was sentenced to 25 days in jail. The Super- 
¥ Court has had several onncrtunities‘tc pass uocn its jurisdiction’. 
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Vil 
AY OF THE DIVORCE PROCEEDINGS WAS UNWARRANTED. The Reply 
ef suggests (p. 7, lines 7, 12, 15) that the divcrce proceedings shculd 
rmebeen Stayed, either by tre Succricr Court cr by the Bankruptcy 
urt, anc that Appellant was remiss in not securing such a stay. He 


ask both courts to stay interference with the res in custcdy of the 


ikruptcy Ccurt, without success, and alsc ized the jurisdictional lack 
briefs and retiticns tc this Court, the District Court cf Anpeal, the 
reme Court of California, anc the Sunreme Court of the United States. 
9 to nc avail. Interference with the res should be stayed, 
Sain v. Montana Power Cc, (1936) 84 Fed. 2nd 126 (CA, 9th) 
Bryant v, A.C.L.Ry.Cc.(1937) 92 Fed. 2nd 569 (CA, 2nd) _ 
Barnett v. Mayes (1930) 43 Fed. 2nd 521 (CA, i0th) 
the discretionary stay shculd be denied by the Bankruvtcy Court if 
cther suit dces nct encroach cn its exclusive juriscicticn in rem. 
Foust v. Munson Lines (1936) 299 U.S. 177 
tay by the State court is also ciscreticnary. 
Connell v. Walker (i933) 291 U.S. 1 
perscnam suits, n.t invclving the cebtcr’s estate, cannot be stayed 
all, but may proceed tc jucgment. 
Gutenschn v. .C.3. Ry. C<. (1944) 149 Fed, 2nd 950 (CA, 8th) 
“..the Trustee is not bound..by the csricr state ccurt cr ceed- 
ings.. merely because the (Debtor) was a rarty defendant in the 
pricr litigaticn. Gnly in a limited situation will the Trustee be 
foreclused. This will nct include a mere in perscnam proceeding, 
for if ..the judgment was a ~erscnal cne against the (Debtcr), 
then it was nct binding cn the (Cebtur’s) estate, because the Trus- 
tee was not made a party defendant..to be binding the prior pr - 
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ceecing must have been in rem cr quasi in rem,” 
Ccleman v. Alecck (1959) 272 Fed. 2nd 618 (CA, 5th) 
vcrce acticn, though sometimes said to be inrem as regards marita! 
us, is not in rem as regarcs ccmmunity prcperty; it is in personam. 
“The action was solely fcr the purpcse of prccuring a judgment cf 
ef divorce between the parties. ..The primary and substantive sub- 
ject of litigaticn in a suit for divcrce is the personal relation of 
the parties, and (determination of) their rights to the community pror- 
erty is but incidental thereto.’’ 
Kirschner v . Dietrich (1895) 110 Cal. 502 
‘It will not be gainsaid that an action for divorce is a purely 
personal action. Nothing is sought to be affected but the marital 
status of the husband and wife. The distribution of nroperty in 
such an action is incidental,’’ 
Dwyer v. Nolan (1905) 40 Wash. 459, 82 Pac. 746 
legislation or court decision has recognized the avowedly mercenar’: 
ire of some divorce suits, so far as to make them in rem action= 
nst community assets in fraud of husband and creditors; the rule i. 
the contrary, and all divorce suits are considered to be in personam. 
Hannah vy. Swift (1932) 61 Fed. 2nc 307 (CA, 9th) 
Panton v. Lee (1958) 261 Fed. 2nd 183 (CA, 10th) 
iS, in the case at bar, neither need nor authority existed to stay the 
rce action itself, but only to stay interference with the res arising 
n the Superior Court’s enforcement of its void judgments, beginning 
ithe eviction order of Feb. 15, i963. Had the Referee granted a_ stay 
ll proceedings in rem against the community assets in the Superior 
rt, on filing of the debtor’s vetiticn June - , 1962, that Court’ could 
ertheless have proceeded to a personal judgment in the divorce action, 
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h judgment, of course, could not involve (but might affect -- see p. 22, 
ening Brief) the community assets, or nullify the rights of creditors. 
“Complaint is made that it was an abuse of judicial discretion for 
the trial court to proceed to trial, . because the United States Dist- 
rict Court for the Northern District of Texas had made and enter- 
ed an order... restraining appellee .. from prosecuting any proceed- 
ing in any other court, for the purpose of fixing a lien or fore- 
closing upon, or taking possession of any property involved in the 
petition for review of the referee’s order, pending in the Unitec 
States District Court. We are of the oninion that the. . court. . as 
between apvellant and appellee, had the unquestioned right to oro- 
ceed to trial, as was done, regardless of the orcer of the United 
States District Court. We are of the opinion that it was not error 
for the..court to enter judgment vartitioning the community prop- 
erty, even though it was involved in the bankruprry case, complaint 
likewise being made as to this action of the trial counts Mera Z 
Turman v. Turman (1936) 99 SW 2nd 946 (Tex. Civ. oe i 
is judgment is in accord with the nrinciple that a Federal court may 
t enjoin State court proceedings in nersonars, but only those in rem. 
Toucey v. N.Y. Life (1941) 314 U.S. 118 at 141, 137 ALR 967 
nversely, State court actions in personam may proceed simultaneously 
th Federal Court actions in rem, without interference. 
Kline v, Burke (1922) 260 U.S, 226, 24 ALR 1077 
Mandeville v. Canterbury (1943) 318 U.S. 47 
the Turman case, the Texas trial court respected the limits of it. 
m jurisdiction, as imposed by the Bankruptcy Act; it cid not seize the 
8, imprison the trustee, or defraud the creditors, but simply defined 


2 


? personal rights of the parties in consequence of divorce. 
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— INTERLOCUTORY JUDGMENT COULD NCT TRANSFER TITLE. 

e Superior Court hac jurisciction in personam, but not in rem over 
mmunity property. It could lawfully grant divorce and decree that the 
sband’s rights in the nrosert» >e civen to the wife on dissolution of 
marriage by Final Decree. That Court had no jurisdiction, however, 
effect an immediate transfer of title and rcssession to the wife, in 
fiance of Federal law, or to ignore Califorsia law by refusing to con- 
er the debts of the husbanc and the rights of creditors in the comm- 
ty property. The Bankruptcy Ccurt, moreover, acquiesced by inaction. 

‘«., the (Federal) Court had practically abandoned its juris- 

diction over a case of which it had cognizance, and turnec the 
matier over for adjudication to the State court. This, it has beer 
steadily held, a Federal court may not do.”’ 

McClellan v. Carlancd (1909) 217 U.S. 268 at 281 . 
thholding the exercise of Federal court nower is prover, up toa point, 
. Federal abdication in deference to Siate usurnation must be avoided, 

“Finally, although there is no doubt that a judgment in the state 
court upon the issues there involved will be binding upon the part- 
tes. . .(and).. even if the sowor to proceed with this litigation is 
conceded to the state court, it may not, as an incident thereto, 
take action which will imringe upnon the functions of the naticnal 
tribunal under the laws relating to bankruntcies. The federal court 
now has paramount and exclusive jurisdiction of the proceeding... 
By allewing these issues to be tried in the state court, the bank- 
rupntcy tribunal has yielded no whit of its essential powers. The 
federal court has still full authority to perform the functions whic? 
are entrusted to it by Congress. Therefore, it was not error tc 
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permit the State courts to proceed with tne litigation there pending.” 
Inre Terrace Lawn (1958) 256 Fec. 9nd 398 (CA, 9th) 
his Court agrees, therefore, that the State court may determine the 
sues proper to a divorce action, and bind the parties by its judgment, 
cluding the adjudication of personal rights in property held in custodia 
gis by the bankruptcy court, but without controlling the property. 
Genl, Exporting Co. Star Line (1943) 136 Fed. 2nd 329 (CA, 6th) 
U.S. v. Klein (1938) 303 U.S. 276 at 281 
endition of a declaratory judgment, ordering no action but simply deter- 
ining rights of the parties in the res, constitutes no interference with 
e jurisdiction in rem of the bankruntcy court. Specifically, a declaratory 
dgment against the trustee does not interfere with the debtor and his 
operty, over which the Federal court’s jurisdiction is exclusive. 
| Gutenschn v. K.C. Southern Ry. Co., sunra 


Commonwealth v. Fracford (1935) 297 U.S. 613 


tt 


proper Interlocutory Judgment of LTivorce is a declaratory judgment, 

itining the personal rights of the litigants bu! ordering no action seh 
{transfer of title to community assets; it is tentative, anc withholds 

tion pending a Final Judgment which may never eventuate. 

In the divorce action Arnold v. Arnold, what was ‘awarded’ 


:the wife was not the community property --thatis, fee title, free of 


editors’ claims-- but only the husband’s rights in it (his half-intercs*, 
(be added to hers, but both interests subject to community debts). 

| “The wife’s interest in the community prorerty could only become 
vested and severable unon a dissolution of the community and there 
was no dissolution. .. Until such dissolution, either by divorce or by 
the death of one spouse, the wife’s interest was an inchoate one 
anc not such as t> form the basis for an action to quiet title,”’ 


ole & 


ee ° Cte 7 #?* 


memati egies 4 es A © 
a a 8 Oe or aw tte 


Chance v. Kobsted (1924) 86 Cal. Arp. 434 
‘that case, as in this one, the law was circ -mvented, and 
«| , plaintiff sought to enforce an indeterminate equitable interest 
against the proverty.”’ ‘i 
iere is no legal theory by which ‘the ‘award’ of the Interlocutory Jucg- 
int can transfer title to community assets free of creditors’ claims, or 


thing more than a tentative right to the husbandc’s residual interest 


‘It would be a startling doctrine to hold that, on the death of tne 


wife, one half of the common property immediately vested in the 
children of the marriage, without reference to the payment of the 
debts contracted by the husband for the benefit of the joint commu- 
nity... .The common pronrerty should be and is, not cne half but the 
whole, a security for the payment cf cebts contracted for the com- 
mon benefit...ancd neither the heirs of the wife nor of the husb-~ 
and have any interest, excert in the portion which shall remain 
after the payment of such debts.’’ 


Panaud v. Jones (1851) i Cal. 48 at 517 


woulc: be doubly startling if not one half but both halves vested in the 
e without benefit of either death or divorce to dissolve the community. 
*. when the community is dissolved. .by a decree of divorce, th« 
authority of the court to assign all the community proverty to one 
of the spouses must be taken and construed as meaning the residue 
of such rroperty after the nayment of the existing debts of the 
husband, contracted uron the faith of such pronerty. . The community 
property to be distributed may well be considered (as in case of 
partnershin, to which in many resvects (marriage) bears a close 
resemblance) as the residue which remains after the discharge of 


the community obligaticns. 


eee 


B 


‘(Had the husband by a voiuntary c uveyance transferred all of 
the community prorerty to his wife, leaving himself without means, 
it is not to be doubted but that the property so transferred would 
have been liable to his creditors for existing debts. 

When the court assigned all the property to (creditor) it, - 
effect, did what in law the “husband Should have done under like 
circumstances, anc the conclusion is reachec that in such a case. 
where all the community property has been assigned to the wife, 
leaving the husband without separate property, the property so 
assigned is taken subject to the equitable claim of.. ereawene. 
whose demands are due. .on account of crecit extended curing the 
existence @ the marital relation to the husband for the benefit of 
the community. 

.. Uncer such circumstances every moral consideration 
prompts the satisfaction of the Cemand from the community proper- 
ty. And we are of opinion the moral anc legal obligations go hand 
in hand.’’ 

Frankel v. Boyd (1895) 106 Cal, 608 at 614 


awarc of assets without proper allowance for debts is an obvious 


pation of Section 389, Code of Civil Procedure, since the creditors 


indispensable parties to an action seeking to nullify their rights. 


obligation to pay the debts is an inseparable accompaniment to the 


ivilege of taking title to the assets, and cannot be escaped. 


Bank of America v. Mantz (1935) 4 Cal. nd 322 
Farmers’ Exch, Natl. Rank v. Drew (i920) 48 Cal. App. 442 
Hannah v. Swift (CA, 9th), sunra; quoted, p.15, Opening Brief 
Panton v. Lee (CA, ith), supra; quoted, p. 24, Opening Brief 


bInterlocutory Jucgment coulc rt transfer title, free of creditors’ claim. 
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f& DISTRICT COURT OF APPEAL DECISION WAS A REVERSAL. 
Ie Reply Brief objects (p.8) to the alleged ‘misstatement of fact’ that 
» immediate transfer of title purnortedly contained in the Interlocutory 
[igment’s ‘award’ was ‘reversed by modification” (Opening Brief, p. 20), 
tis true that the Interlocutory Judgment ‘as so modified’ was affirmed, 
y, it is also true that the modification was an effective reversal of the 
arent transfer of title on which the Referee bases his withholding of 
afirmation. It is irrelevant to this anpeal that the provisions grantinc 
jorce, alimony, child custody and support, and even possession of the 
wmmunity real property, were affirmed. The Referee’s concern arises 
wm the fact that the Interlocutory Judgment of Oct. 22, 1962, prececed 
y confirmation of Arrangement granted on Oct, 30, 1962, If the Judgment 
rected a valid immediate transfer of title from Appellant to Appellee, 
1 Bankruptcy Court lost its rnrincinal asset from the debtor’s estate, 
iking impossible the prcnposec Arrangement. If, however, the transfer 
i title was either invalid or not immediate, the Arrangement could bé 
‘firmed. By holding that the property disposal provisions shall be 
fective oniy on entry of a final decree of c’vorce, the District Court 
| Aypeal nullified the Superior Court’s attem:: at an immediate transfer 
H title and removed the obstacle to confirmation of the Arrangement. 
‘is portion of the decision (quoted in pertinent nart on np. 18, i9, 20, 
‘ening Brief) is based entirely on California law, without reference to 
‘her jurisdiction in rem or the Bankruptcy Act, but is correct. 

The portion of the cecision affirming the Superior Court 
‘der of Feb. 15, 1963, excluding Appellant from his debtor’s estate, is 
horrect, rejecting on frivolous grounds the naramount and exclusive 


tisdiction inrem of the bankruptcy court and suggesting that the Super - 
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t Court hac taken previously the necessary jurisdiction in rem anc 

ald not be civested of it by the proceedings in bankruptcy court. Thc 

yclusion order, made under Section 157, Code of Civil Procedure, is 

quasi in rem order necessitating jurisdiction in rem, 

| “An action is in rem where relief demanded requires control of 
the res, even though seeking also to establish personal liability.” 

U.S. v. Bank of N.Y. Trust Co. (1936) 296 U.S, 463 

le jurisdiction in personam held by the trial judge was insufficient to 

sport the exclusion order, which scught to ccntrol the property. 

“Where the judgment sought is strictly “2 personam. . for an injunc- 


tion compelling or restraining action by the defendant both a state 


| 

| 

court and a federal court. ..may proceed with the litigation. . .But 
if the two suits are in rem or quasi in rem, requiring that the 
court or its officer have control of the property which is the sub- 

| ject of the suit in order to nroceed with the cause and to grant 
the relief sought, the jurisdiction of one court must of necessit 
yield to that of the other.. .’’ 

risdictional law thus forbids both the transfer of title (‘award’ of the 


joperty) and eviction of the debtor from his estate, while divorce law 


Penn Genl. Casualty Co. v. Pa. (i935) 294 U.S. 189 
‘bids the transfer of title in fraud of creditors prior to Final Decree, — 
te Cistrict Court of Apoen! ccntertion that the Surerior Court had jur- 
diction in rem to transfer title nnd evict Appeliant is incorreef and not 
impatible with settled law establishins paramovnt jurisdiction in rem in 
P bankruptcy court. The Certificate of Nonvv. lication indicates that the 
‘urt was not aware that its Cecision ‘‘involves a new and important 
sue of law, a change in an establishec rcrincirle of law’’, disqualifying 


i decision for non-publication under Rule 976, Calif. Rules of Court. 
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{2 PRINCIPLE CF RES JUDICATA LOCES NOT BAR CONFIRMATION. 
pere is no nlace in this apreal for the application of the doctrine of 
‘s jucicata, for several reasons: 
| (1) The judgment in the prior anneal (No, 18854) affirming the sett- 
ing aside of the confirmation cealt with a Referee’s order the: 
was interlocutory, not final, 

(°) The judgment was obtained ty fraud unon this Court by counsel 

for Appellee, by misrepresenting the basis for the Referee’s order. 
(3) The causes of action in the two appe”is are not the same, and 

the jurisdictional question has not ye: been settled finally. 
lis well established that an interlocutory or provisional jucgment, such 

the setting aside of a confirmation for remediable technical error 

cer Section 386(2), Bankruptcy Act, is no bar to further action; to be 
ch bar, the first judgment must put an end to the case, 
Am.Natl, Ins. Co, v. Yee Lim Shee (1939) 104 Fed, 2nd 688 (CA,9 th) 
Holmes v. Conald (1936) 84 Fec. 2nd 188 (CA, 5th) 
| Kannel v. Kennedy (1937) 94 Fed. 2nd 487 (CA, 3rc) 
| Ryerson Inc, v. Bullare Co. (1935) 79 Fed. 2nd 192 (CA, 2nd ) 
Pillsbury v. Sup, Ct. (1937) 8 Cal, 2nd 4€9 
| 


Greenfield v. Mather (i929) i4 Cal. 2nd 228 


iat this Court’s opinion in the first appeal (No. 12854) 

| Arnold v. Arnold (16C3) 226 Fed, 2nd 966 (CA, 9th) 

acs like a final jucgment is cue entirely to fraud by Appellee’s coun- 
il in misrepresenting to this Court the basis for the Referee’s order: 

| “, the basic question to be cecided was not whether the. . Interloc- 
utory Judgment... was a valid transfer of title. . but one of fraud 


and concealment. . by listing outlawed. . debts, . and, . concealing the 
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bankruptcy proceedings from his wife. .”’ 


Appellee’s Reply Brief, No. 18854, p. 3. Filed Nov. 20,1963 
swever, in an order served on Arpellant June 21, 1963, denying a mard- 
xy injunction to Appellee to conserve the debtor’s estate, her counse: 
ide the conflicting and incompatible statement that 
“«., said real pronerty.. was heretofore awarded to FRANCES KELLY 
ARNOLD...in the Superior Court..and objection being made by 
counsel, .to the jurisdiction of this Court. .’’ 

Order in Case No. 68024, U.S. District Court 
e Referee’s order on anneal (pn. 32, 33, Clerk’s Transcript) makes it 
ar that the question at issue, thon as now, was not fraud but validity 
the Interlocutory Judgment as a transfer of title; or, alternatively © 
ted, whether the District Court lacked juris“iction in rem -- as was 
ecessfully contended by Appellee’s counsel at the hearing of June 20, 1963, 
d denied with equal success in his Reply Grief 5 months later, 
A judgment obtained by frauc cannot be pleaded as res judicata. 

Seubert v. Seutert (1941) 68S.D. 195, 299 NW 873 

Rubinsky v. Kosh (1929) 296 Pa. 285, 145 A 836 
be effective in bar, a judgment must be definitive, deciding all noints 
issue between the parties --such as jurisdiction inrem in this apnecl. 

Price v. Town of Ruston (1933) 148 So. 512 (La. Ap».) 

ic, identity of subject-matter in the two appeals is required; they must. 
Olve the same cause of action. This apoeal is concerned with confirm- 
on of an Arrangement, the first anneal with correction of remeciable | 
hnical error in procurement through a temporary setting-aside of a 
dirmation granted jiefore tne jurisdictional issue was raised. 
| Walrath v. Roberts (1920) 23 Fed. 2nd 32 (CA, 9th) 


e first appeal arose from the non-cisclosur: of the Interlocutory Judg- 


. ft 


J 
Soy ' 
| 
Se 6 oS 
————.! oo —— = oe Oo 
rt. er | = reese e, 

en ee 
— |). eS - +e e 
CR eee eee 
ee ee - — img 
—_ - —+ — -~ et os 
—s ged ee wee ti | eo @ 
tet oe”! ae ae Gee 
ee mae nl em age en, ‘a 
—— — —— = a el 
ee ~~ ae (ee eee 
ee cl wre eee = © ee 
= oe eee * OE eee, | 
a Do ape OP ee ee - ~~. 
teat = = ae) eee 5s ee” § 
Ce ee, ee 
—— oe ree te te ee et ee 
Oe ee 
pe Gauedetes* ap eee 
Se ee 
aw ach an Oh el 
la recat ais ——— 


ent and its purported transfer of title and concomitant loss of District 
ourt jurisdiction in rem; the merits of the Arrangement were not at 
sue, Supposedly, except in curing the ‘fraud in procurement’, under 
ction 386(2), Bankruptcy Act, such error being presumed remediable, 
this appeal, the Interlocutory Judgment having been disclosed, the 
erits of the Arrangement come up for consideration; the Referee finds 
e Interlocutory Judgment valid, barring confirmation, while Appellant 
ntends there was no transfer of title (both because it was untimely by 


ite divorce law and because the Superior Court lacked jurisdiction in rein 


2 Interlocutory Judgment having. been reversed in part by the District 
wrt of Appeal for the first of these reasons) and confirmation is not 
rred. That part of the District Court of Appeal decision affirming the 
iid Supericr Court exclusion order is itself void, and cannot properly 
pleaded in bar of confirmation under the res judicata doctrine. 
Chambers v. Hodges ( ) 23 Tex. i104 
Pioneer Land Co, v. Maddux (1895) 109 Cal, 633 


XI 


ARE DECISIS, NOT RES JULICATA, IS THE APPLICABLE DOCTRINE, 
ere is no case in the annellate records where a California divorce 
rt has given the assets of the marital community to the wife, the 

ots to the husband, and nothing to the creditors--except Arnold v. Arnoid! 
sre is no case where the Federal courts have decided a contest for 
assets between a wife and a bankruptcy trustee in favor of the wife 
xcept Arnoid v. Arnold! The District Court of Appeal decision -- the 

Y original appellate holding on the question of jurisdiction in rem -- 
void on that point; it has no foundation in prior court decisions, but 


llifies without justification the long-settied principle that the jurisdiction 
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n rem of the Federal courts of bankruptcy is paramount and exclusive, 


ot subject to surrender by court or debtor, and incapable of being seiz- 
ad by other courts, 

The wife’s consent is unnecessary to validate a deed if the 
usband holds the property as «© trustee, not in his own right, 
Anderson v. Broadwell (1931) 119 Cad. App. 130 
tha mention of Section 172a, Civil Code, in the decision of this Court 
n the prior anneal was dictum, and need not be regarded as ‘law of 
he case’, Error and injustice are correctible by a second appeal. 

Davis v. Davis (1938) 96 Fed, 2nd 512 (CA, D.C.) 

Lebold v. Inland Steel Co. (1943) 136 Fed. 2nd 876 (CA, 7th) 
Southern Ry. Co. v. Clift (1922) 260 U.S. 316 at 319 

ankruptcy courts, unlike others, may grant a rehearing at any time, 
ermitting a2 new anpeal to be taken on an undetermined issue. 

Wayne United Gas Co, v. Owens-Il. Glass Co.(1937) 300 U.S. i3k 
Bowman v. Lorereno (1940) 311 U.S. 262 (reversing CA, 9th) 

he District Judge’s affirmation of the Referee’s order denying confirm- 
tion for lack of jurisdiction in rem should be reversed by this Court, 
> permit the imrression of an cquitable lien on the parties’ commuhit. 
eal prorerty and thus guarantee rayment of the valid debts incurred by 
prellant for the benefit of the community. 


RESPECTFULLY SUBMITTEL, 


Sted: Movember 17, i965, Howard Qandd 


Appellant, pro se 


r wat 


Bike 
‘ 
ie 4 
ra 
a = A 
oy . 
” 
or 
F] 
ne . 
3 5 
. 
= wee 
1 
5 ‘ . 
» a. 
* 
: . 
. hod 
tt 
. ad > 
te 
q 


a 
4 ” 
2 4 
1, 
- 
. 
rs tA 
ag « rae 
ore 
5) 
* 
Z ~ = 
: te 
» a 


o 

~ 5 

5 oa 
- 

. 
oem = 
4 
. 
rs 


Se 
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ELLANT 
VS. AFFELLA 


FRANCES K. ARNOLD 
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[URISDICTICNAL BASIS Page j 


STATEMENT CF THE CASE 5 
}FECIFICATICN OF ERRORS € 
SUMMARY CF ARGUMENT iG 
LRGUMENT € 


Part A: The Interlocutorv Judgment of Divorce coes not bar 
confirmation. 8 


I, A Superior Court does not take jurisdiction in rem over 
community property on filing of a divorce action 8 


Y. A U.S. District Court takes jurisdiction in rem bv legal 
seizure of a debtor’s property, including community assets, 
on filing of his original petition under the Bankruptcy Act. 
That jurisdiction is exclusive. 


MW. Jurisdiction in rem can be held by only one court at a 
time; in case of conflict, the Bankrurtcy Act gives the U.S. 
District Court »aramcunt and exclusiv2 jurisdiction. 10 


IV. After Federal bankruptcy court seizure, judgments taken 
against property in another court are nuli and void for lack 
of jurisdiction in rem and no new judgment liens may 
attach to the proverty. 12 


V. Jurisdiction in rem, once taken, may not be relinquished by 
a court of bankruptcy over the protest of the debtor; the 
court may not abstain from assumption and exercise of its 
paramount and exclusive jurisdiction. 


VI. 


oat 


A divorce judgment purporting to award community assets 
to the wife, in fraud of creditors, and community debts to 
the husband, is contrary to California law, and void. 15 


Vil. Property disposal provisions in an Interlocutory Judgment 
of divorce are ~»reliminary and tentative, taking effect only 
if and when the marriage is dissolved by Final Judgment 
of Divorce, and subject to revision. 17 
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INDEX (cortinued) 
RGUMENT (continvec) Fage 
Part A (continued: 


VII. The District Court of Aprzai decision that the Superior 
Court held jurisdiction in «crn over ‘ec community property 
after filing of Appellant’s original p-“.tion under the Bank- 
ruptcy Act is erroneous, and should not be followed by this 
Court, Other decisions do not support it. 19 


IX. The Tenth Circuit decision in the case of Panton v. Lee 
correctly anplies establishec jurisdictional law to the divorce- 
bankruptcy conflict; it should be followec here, 24 


Part B: This Court’s prior decision does not bar confirmation. 28 


X. Affirmation on appeal of the Referee’s order setting aside 
confirmation of a previcus Arrangement was erroneous, and 
rested on anincorrect speculative view of the case. 26 


XI. The scheduled debts were not outlawed, and no finding of 
the District Court holds them to be; if they were, the Arr- 
angement would fall without use of Section 172a, Civil Code, 
anc. the proceeding would be dismissed. 


XII. Section 172a, Civil Ccce, is not properly a nart of the 
law of this case, anc’ cannot be invoked to bar an Arrange- 
ment by requiring the consent of a debtor’s wife to encumb- 
brance of real nronerty by District Court order. 31 


XII. Affirmation on anneal of the applicziion of Section 386(2), 
Bankruptcy Act, not only cces not bar confirmation of arr- 
angement, but serves only to correct technical errors and 
clear the way for confirmation of a new plan; it is not a 
terminal ste. 
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JURISDICTIONAL BASIS 


This appeal is taken from a final judgment made and entered in 
2 United States District Ccurt for the Northern District cf California, 
tuthern Division, and is prosecuted in accordance with the provisions 
} Rule 72 et seq. of the Federal Rules of Civil Frecedure, Jurisdiction 
: this Court is based on Title 11, United States Code, Secticn 47. Jur- 


diction cf the District Court is based on Title 14, U.S. Code, Secticns 
|, 711, and 712. 


i 


| On June 19, 1962, Appellant J. Hcward Arnold filed in the U.S. 
strict Ccurt, San Francisco, an original Petition for an Arrangement 


jth Crediters under Chapter XII, Title 11, U.S. Code. Gn Sept. 25, 1967 


> proceeding was transferred to Chapter XI by amendment. 

On Octcber 30, 1962, the Referee, the Honcrabie Bernard j 
wrott, made and entered an crder confirming an Arrangement under 
apter XI. On February 28, 1963, onretition of debtcr’s wife, ‘ppellee 
ances F¥. Arnold, Referee Abrctt made and entered an Order Setting 
ide Confirmaticn cf Arrangement, under Section 386(2) cf the Bank- 
ptey Act. This order was affirmed cn appeal by this Court on Janu- 
y 24, 1964, and rehearing denied on Feb. 27, 1964. 

On June 29, 1964, Aprellant herein filed an Amended Flan 
| Arrangement, ccnfirmation cf which was denied by the Referee in an 
der filed Nev. i0, 1964. on Feb. 17, 1965, after hearing, a District 
idge, the Honorable Alfonso J. Zirpcli, made and entered a Decision 
firming Crder of Referee. Cn March 1, 1965, Apvellant moved to 
‘er and amend judgment and findings under Rules 52b and 59e, Federal 
files of Civil Procedure. On March 17, 1965, after hearing and consid- 
tion, Judge Zirpoli filed an order denying the motion to alter and amex”. 


tice cf Appeal was filed on April 14, 1965. 
<-- 


r 


eee 
wo wt 
“ 7 
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STATEMENT OF THE CASE 


Basicly, this case invclves a ccnflict cf jurisdicticn in rem 
yetween a State divcrce ccurt and a Federal ccurt cf bankruptcy, with 
Supericr Ccurt usurping power unlawfully in an attempt tc. transfer 
itle tu ccmmunity assets tc Anpellee in fraud cf creditcrs, and a U.S. 

istrict Ccurt abstaining frcm assumnticn and exercise cf its para- 
yount and exclusive jurisdicticn in rem under the Bankruptcy Act, for 
easons cf unwarranted ccmity and nerplexity. 

The Referee declines to use the term ‘jurisdiction in rem’, 
referring tc consider the validity of the Superior Ccurt judgment, and 
vneludes that the ‘‘award’’ (i.e., immediate transfer cf title) of community 
vealprcperty tc Appellee ina divcrce acticn was valid and bars District 


\! 
| 
1" 


curt ccnfirmaticn of an Arrangement involving said prcnerty. The award 
‘as reversed on appeal tc the District Court cf Anpeal as an improper 
jttempt tc transfer title, but the State ccurts still claim jurisdicticn in rem. 
(ertinent law is clear, but findings, conclusicns, and decisicns in this and 
lated cases are unclear, garbled, missing, cr simply errcnecus. 

Avrellee Frances K. Arncid filed her suit fcr divorce cn 
jovember 29, 196i, in Sunericr Ccurt, Alameda County. She made the 
ustomary claim cf ‘extreme mental cruelty’ as grcund, and asked that 
Hl the nrincinal ccmmunity assets (including the real property which is 
ae subject cf the Arrangement herein) be given tc her, with custcdy 
t 4 minor children. The Superior Court permitted her to use commun- 
y funds for counsel fees, but denied that right tc Appellant, forcing him 
| trial without counsel; the denial was affirmed on anneal. Appellee is 
tenfally ill and incompetent to sue; she has been in menopause since 
“pt. 1960, and since April 196i has been addicted to excessive amounts 
- amphetamine pep-pills (the psychotoxic drug Dexedrine). Nevertheless 
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in interlocutory judgment of divorce was granted on Oct. 22, 1962, 
‘awarding’? her the community real pronerty and other assets. The 
juperior Court on Feb. i5, 1863, ordered Appellant out of the family home 
ind on March 20, 1963, enforced its order by contempt proceedings. 

The District Court of Apneal on Feb. 14, 1964, affirmed th< 
iterlocutory decree of divorce and the eviction order, insisted that the 
uperior Court had jurisdiction in rem, but reversed the ‘‘award’’ of 
ommunity assets as an immediate transfer cf title and limited its 
ecoming effective to a possible future entry of a Final Decree of 
iivorce, as required by California law. (The Final Decree obtained ex 
arte on April 21, 1964, is being arnealed as fraudulent, having been 
btained through a false affidavit while the Interlocutory Decree was 
ot finally determined, certiorari ultimately being denied by the U.S. 
upreme Court on &xt. 12, 1964.) 

On June 19, 1962 (after filing of the divorce action but 
tior to judgment therein), Appellant J. Howard Arnold filed an original 
ptition for an Arrangement with Creditors urider the Bankruptcy Act, 
isting the family home in his Schedule B-1 as ‘community property 
petitioner and his wife’, stating that no de¢laration of homestead had 
ven filed, and not claiming it as exempt. The Arrangement plan pro- 
vsed a second Deed of Trust on this real property in the amount of 
14,750, the affected creditors being Arpellant’s mother and brother. 
lendency of the irrelevant diverce action was not disclosed to the Court. 

On Oct. 30, 1962 -- a week after entry of the Interlocutory 
‘idgment “awarding’? the community real rronerty to Appellee-- the 
leferee properly confirmed the Arrangement with Creditors. Later, 
-ter learning cof the prior judgment affecting the same real pronerty, 
i Referee on Appellee’s petition set aside the confirmation on Feb. 
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8, 1963, under Section 386(2) of the Bankruptey Act. Unfortunately, the 
teferee’s order (written for his signature by Aprpellee’s eounsel) dic 
ot make clear that his action was based on the supposed validity of the 
fuperior Court judgment (and resulting loss of jurisdiction inrem by 
he District Court). The appeal was further comnlicated by the denial, 

n Appellee’s Reply Brief, that jurisdiction was at issue, and by the 

bsence of adequate explicit findings of fact. This Court refused to 

wle on the question of jurisdiction in rem and validity of the State 
ourt judgment, but affirmec the setting-aside order on other grounds, 

‘speculatively but erroneously surrplying the missing findings of fact, 

nd thereby rendering the first apncal futile. In July, 1963, énpellant 

earned from the Referee that the jurisdictional question was foremost, 
nd urged in his briefs that it be decided; but this Court refused. 

| On June 29, 1964, Apnellant submitted an Amended Plan of 

rangement, and requested confirmation of it. ‘2n Nov. 10, 1964, the 

eferee denied confirmation, and on Feb. 17, 1965, District Judge Zirpoli 
ffirmec the order on review. Appellant then moved to alter andamen: 
he findings, conclusions, and judgment, for the sake of clarity as well 

8 to correct error, but the mction was denied on March 17, 1965, 

nd this anneal followed, 

| The present anneal seeks to reverse the Referee’s denial cf 

onfirmation by showing that, uncer established law, 

(i) The Superior Court did not take jurisdiction in rem over the 
community property on filing of the divorce action Nov. 29, 1961. 
(2) The U.S. District Court did take jurisdiction in rem over the 
community pronerty on filing cf the Arrangement netition on June 
19, 1962, which jurisdicticn is paramount and exclusive, cannot be 
divestec by the Superior Court, but can displace the Suserior Court. 


_p Ae 


a eee et ae oe eee 
_ eae’ ee & 664 eters 
Ge ie he Ee — a & 
ek ee ee et ee oe 
——-— ee ee oe ee 
en, a ee 
=—t a oe Sn «§ to eee «& 

© oe eee 0 er Pen ae Fe ae 
ee ee? 4 eee ee oe 
mays? TF 6 ©.  —e-__ az, 
aia, ils «| it al Mii, <datia, on Vee dle 
ae Mag - @ A el oe : 
@p tt wd! «< ame oe ot — 
resin) mee 

Ee = es ee CO oe 
@_ pee = 22 ores 

a a oe lee ee eee 
i? oS ote owe & —_ o oe 
— =) eee, ;- an a? OF 
 & Cae coe ttre et & Cee 
os eee a ee Toe Ge , 
eo Po le Of co toe a oF 


(3) The Interlocutory Judgment cf Oct. 22, 1962, was void as to 
transfer of title and possession of comr-unity property, then in 
custody of the U.S, Distriet Court, since the Superior Court lacked 
jurisdiction in rem and could not assume it lawfully by seizure. 
(4) Immediate transfer of title to community property, attempted 
by the Superior Court, was held imrroner and reversed on avreal; 
California law nermits only a tentative, hypothetical ‘‘award’’ for 
the Court’s later guidance in rendering a Final Decree of Diverce. 
(5) California law does not nermit award of community assets to 
the wife and community debts to the husband in a divorce judg- 
mant, but vests in the wife on Final Decree only the residue 
(assets less debts); a judgment cCisncsing of assets without consid- 
eration of debts is void as in fraud of creditors, and cannot quiet 
title in the wife against the world, but only against the husband. 
(6) The void property disposal provision of the Interlocutory Judg- 
ment was no bar to confirmation cf the Arrangement on Oct. 30, 
1962; the Referee should nct have set it aside, and for the same 
reason should not have denied confirmation on Nev. 10, 1964. 

(7) No bar tc confirmation was established by the previous anreal 
in this ease, the reliance of this Court cn Section 172a, Civil 
Code, having been induced by an erroneous concention of the Ref- 
eree’s findings, which are now clarified in the new order denying 
confirmation solely because cf the Interlocutory Judgment’s suntcs- 
ed validity. 

(8) No Final Judgment of divorce can vest the real proverty in 
Appellee, as the Superior Court lacks jurisdiction in rem, dsspite 
the District Court’s abstention; the Final Judgment of April 21, 1964, 
is wholly void for lack cf jurisdiction of the subject-matter, ante- 
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| dating final determination of the Interlecutory Judgment by denial 
of certicrari by the U.S. Supreme Court on Oct. 12, 1964. 


SPECIFICATION OF ERRORS 


(i) The Referee erred in his Finding cf Fact (IV) (Clerk’s Transcript 


P 32, line 13) that the immediate award cf the real property tc the 
lappellee was affirmed on anreal; the award was in fact modified so 


as to reverse it as imorcner, and pcstpone it to Final Decree. 


(2) The Referee erred in his Ccnclusicn of Law (I) (Clerk’s Transcript 


5, 33, line 16) that the Interlocutory Judgment, in its property award 
provisions, ‘‘was valid and bars the involvement of said property in 


the arrangement’’; the award was void ab initio for lack cf jurisdic- 


tion of the subject-matter, void when reccrded for lack cf jurisdicticn 
in rem, and reversed by the District Ccurt ofAppeel Feb. 14, 1964. 

(3) The Referee erred in his Ccnclusicn of Law (II) that Appellant hac 
“no right, title or interest in and tc said real property’’; as Debtcr 
In possessicn acting as trustee for the U.S. District Ccurt, which holds 
the pronerty in custcdia legis, he has held the legal title to said prcn- 
arty since filing his criginal petiticn cn June 19, 1962. 

(4) The Referee erred in his Ccnclusicn cf Law (I) (Clerk’s Trans. 
>. 33, line 26) that ‘.. confirmation ..is barred by the decisicn cf the 
court cf Apreals’’ in the prior Appeal involving the setting aside cf a 
confitmaticn; the invoking cf Secticn 172a, Civil Code, in that decisicn 
arcse frcm an incorrect ccncept cf the Referee’s findings, which have 
now been corrected and amplified tu make clear that cnly the validity 
of the Supericr Ccurt judgment is in question, and no fraud is charged. 
or debts ruled nct allcwable. 

(5) The District Judge erred in refusing to make an indenendent deter - 
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nination of the questicns cf fact and law and merely adcnting the finc- 
ws and ccnclusicns cf the ReFeree, and in refusing tc clarify the 
ague and uncertain language cf the Referee’s crder in hclding that the 
rior decisicn cf this Ccurt required ccnfcrmity tc Secticn 172a, Civil 
cde. 
SUMMARY OF ARGUMENT 

The Referee deniec ccnfirmaticn cf the proposed Arrangement 
écause he presumed an Interlccutcry Judgment of divorce ‘‘awarding’’ 
ne real orcnerty invclved tc Anrellee effected a valid immediate trans- 
a cf title tUher, The Interlccutcry Judgment was not valid, but void 
3 lack of jurisdicticn in rem, which the Surerior Court has never 
eld, but which the U.S. District tcok cn filing cf Aprellant’s original 
etiticn under the Bankruntcy Act. The attemptec transfer cf title was 
nproper, and was reversed on appeal. California law does not permit 
ward cf ccmmunity assets tc a wife withcut allowance for community 
ebts; only the residue (assets less debts) vests in the wife cn entry 
fa valid Final Judgment cf divorce, and then only if the Superior 


(Qurt can take the necessary jurisdicticn in rem. 


This Court’s decisicn in a prior apyeal of the setting-aside 
¢ aprevicus plan cf Arrangement after confirmaticn held that a ‘wife’s 
Gnsent was necessary to ccnfirmaticn, under Section 172a, Civil Ccde, 
bcause the effect cf it is tc encumber community real property cn a 
vluntary petition by the husband. That decision was based cn an errcn- 
2us concept cf the Neferee’s finiings and avoided a determinaticn cf 
te basic questicn of conflict cf jurisdicticn in rem between State and 
Fderal ccurts. The prior cecisicn is dictum, ~.es nct determine the 
lw of the case; it is wholly irrelevant to the present anpeal, and 
‘es nct bar ccnfirmaticn; State law dces not supersede Federal law. 
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art A: The Interlccutcry Judgment cf Divcree dces not bar ccnfirmation. 


I 


_ Superior Court does not take jurisdiction in rem ovep 
ommunity property on filing of a divorce action. 


1 some types of suit, where control of the res is essential to the 
asic decision (e.g., mortgage foreclosures), filiag of the suit is suffici- 
nt to accomplish a legal seizure and give the court jurisdiction in. 
2m. In a divorce suit, however, disposal of the community property 
3 unessential to deeiding the main issue of divorce, and jurisdiction 
1 rem is not taken until entry of judgment, the property remaining 
yder the management anc control of the husband, 

Inre Cummings (1949) 84 Fed. Supp. 65 (DC, Cal.) 

Chance v. Kobsted (1934) 66 Cal. Ann. 434 

Lora v. Hough (1872) 43 Cal. 581 
hese three cases are customarily quoted in decisions of the Supreme 
lourt of California as decisive on this noint of jurisdiction in rem. 

Harrold v. Harrold (1954) 43 Cal. 2nd 77 

Vai v. Bank of America (1961) 56 Cal. 2nd 329 
rom the filing of the divorce action on Nov. 29, 1961, to rendition of 
jJdgment on Oct. 22, the Superior Court took no jurisdiction in rem by 
eizure of the community property, and made no attempt to do so, 
“hen the attemrt was made by recording of judgment on Oct. 23, 1962, 
i was too late: the nronerty hac been seized on July 19, 196%, by the U.S. 
[strict Court, exercising its paramount and incivestible right. under 
te Bankruptcy Act to take jurisciction in rem for the benefit of cred- 


Ors, on Aprellant’s petition. 
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U.S. District Court takes jurisdiction in rem by legal seizure of a 
btor’s rrorerty, including community assets, on filing of his original 


stition under the Bankruptcy Act. That jurisdiction is exclusive. 


is well settled that the filing of a cebtor’s petition initiating pro- 
seedings under the Bankruntcy Act constitutes legal seizureof the 
ibtor’s property. The proserty seizec includes community property if 
¢ debtor is a husband, but not if the debtor is a wife (who holds 
» ownership interest, reachable by creditot's through judicial rrocess, 
ut only a nrotectec exnectancy, an heirshinh). 
Grolemund v. Cafferata (1941) 17 Cal. 9nd 679 
Taylor v. Sternberg (1934) 993 U.S. 470 
“The filing of the petition is an assertion of jurisdiction with 
a view to the cetermination of the status of the (debtor) and a 
settlement and distributiorl of his eState, This jurusdiction is ex- 
clusive within the field defined by the law, and is so far inrem 
that the estate is regarced as in custodia legis from the filing of 
of the netition. . . It follows that lieris cannot thereafter be obtained 
hor proceedings be had in other courts to teach the property, the 
District Court having acquired the exclusive right to administer all 
i property in the (debtor’s) possession... .’’ 
Straton v. New (1931) 283 U.S. 318 
Irisdiction in rem is inherently exclusive; it cannot be concurrent, to 
» held and exercised jointly by State and Federal courts contemplat- 
p different disposals of the res, Obviously, when a Superior Court 
2@kS to give community assets to a divorcing wife in fraud of creditors, 
uia U.S. District Court acts for the creditors, a conflict arises. 
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Ill 
Jurisdiction in rem can be held by only one courtat a 
rime; in case of conflict, the Bankruptcy Act gives the 


U.S. District Court paramount and exclusive jurisdiction. 


lu the Superior Court case of Arnold v. Arnold, that Court has nevir 
taken jurisdiction in rem over the community property. Had it mace <= 
legal scizure of the property early in the divorce action, it would hx 
jisplaced by the U.S. District Court when the original petition for an 
Arrangement was filed, as its bankruptcy jurisdiction is paramount. 
In re Jacobs (1934) 7 Fed. Supp. 749 (DC, M1.) 
Taylor v. Sternberg (1934) 293 U.S. 470 
“The fact that the jurisdiction of the (Feceral) court is paramount 
effectually cistinguishea that class >of cases which hold that as 
between courts of concurrent jurisdiction ~rorerty alreacy in the 
hands of a receiver of one of them cannot rightfully be taken 
from him without that court’s consent bv a receiver subsequently 
appointed by the other court... the jurisdiction of the (federal) 
court is paramount and not concurrent:..the power of the state 
court . necessarily came to an end with the supervening bankruptcy.”’ 
Gross v. Irving Trust Co. (1933) 289 U.S. 342 
urisdiction in rem is acquired by the court making the first seizurc, 
ot the court in which an action is first filed. 
| Averill y. The Steamer Hartford (1852) 2 Cal, 308 
Harkin v. Brundage (1928) 276 U.S. 36 
Leggett v. Green (1951) 188 Fed. 2nd 817 (CA, 8th) 
Panton v. Lee (1958) 261 Fec. 2nd 183 (CA, 10th) 
n general, however, any other court first seizing the property must 


iter relinquish it t> the bankruptcy court, without regard to comity. 
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«,,. its being prior in time cuts no figure. The priority of right 
in the bankruptcy court... must prevail. . without regard to the 
rules of comity, for as respects this matter the courts are not of 
concurrent jurisdciction.’’ 
In re Moore (1930) 42 Fed. $nd 475 (DC, Ga.) 
“There is no question of that comity arising between courts of 
concurrent jurisdiction in this case ..Uncer the Constitution the 
jurisdiction of a court of bankruptcy in administering the estates 
of (cebtors) under the provisions of the Bankruptcy Act is com- 
plete anc exclusive, and it is not only the right, but the duty, of 
such courts to draw unto themselves all the property of the... 
estate and the determination of all claims and demands existing. . ”’ 
First Savings Bank v. Butler (1932) 282 Fed. 866 
the only recognized exception to the paramount jurisdiction in rem of 
1e bankruntcy court occurs when the suit in the other court has the 
urpose of enforcing a vre-existing lien, as in a foreclosure. 
“A state court has exclusive jurisdiction of the res only to the 
extent the liens thereon are valid as against the trustee in bank- 
tuptey...state court action, to the extent it may have attempted 
to deal in rem with the property, abated upon the filing of the 
peétition.’’ 
Engelbrecht v. Wildman (1959) 263 Fed. 2nd 133 (CA, Sth) 
“The test that determines jurisdiction is .. whether there «exists 
@ debt, no matter how arising, which may be enforced against the 
(debtor) or the (debtor’s) estate. ..The debtor having by his petition 
placed his property within the jurisdiction of the (Federal) Court, .. 
all subsequent proceedings in the State Court, including the writ by 
which he was dispossessed, are a nullity ...”’ 
one 
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Walker v. Detwiler (1940) 110 Fed. 2nd 164 (CA, 6th) 

In re Hardman (1960) 189 Fed. Supp. 804 (DC, Ind.) 
Divorce cases do not fall within this category of exceptions to the rule 
of paramount jurisdiction in rem of the bankruptcy court, as the wife 
has no prior lien on the property. 

Panton v. Lee, supra; quoted infra, p.24 
Community property is open to seizure by the bankruptcy court at any 
time during the pendency of a divorce action, prior to judgment in the 
diyorce court. 


Iv 


After Federal bankruptcy court seizure, judgments taken against prop- 


erty in another court are null and void for lack of jurisdiction in rem, 


and no new judgment liens may attach to the proverty, 


er the filing of an original petition under the Bankruptcy Act, the 

U.S. District Court holds paramount and exclusive jurisdiction ver the 
nroperty of the debtor, until the proceeding is finally terminated. Nc 

other court, State or Federal, can legally interfere with District Cour 
possession and control of the property during this period of time. 

| “Upon filing a petition under Chapter XII, allof the property of 

the Debtor is brought within the jurisdiction of the . .Court, which 


jurisdiction is paramount and exclusive, and thereafter no action 

taken in any other court can affect the rroceedings in the (Fed- 

eral) Court. Since the judgment of the State court... is the sole 

foundation for ciaimant(’s)..cizim, the judgment being void, the 

ciaim is void and, likewise, the whole decree of the State court.’’ 
In re Potts (1944) 142 Fed. 2nd 643 (DC, Ark.) 

“Upon such filing, the jurisdiction of the Court becomes paramount 
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anc excluSive, ant! therearter mat Courts possession and control 


cannot be affected by proceedings in other eourts, whether State or 
Federal.”’ 


Taylor v. Sternberg (1952) 293 U.S. 470 
White v. Schioerb (1900) 178 U.S. 542 
Any act by a State court interfering with Federal court custody is 
oid, whether eontested or not, without formal sanction by the Federal 


court and assent by the debtor. 

In re Calif. Pea Products (1941) 37 Fed. Supp. 658 

Kalb v. Feuerstein (1940) 308 U.S. 433 
“The defendant below set up a proceeding in a Federal court as 2 
protection against further prosecution in the state court. . Thereby 
the defendant claimed the benefit of a Federal right. . Should the 
state court have declined to exercise its jurisdiction when the 
pending proceeding was. ..set up in denial of the right to entertain 
further proceedings in the state tribunal? .. Itis . .certain that an 
attachment of the bankrurt’s cproverty after the filing of the petition 
and before adjudication cannot orerate to remove the (debtor’s) 
estate from the jurisdiction of the bankrustcy court... ’”’ 

Acme Harvester ¥. Beekman Co. (1911) 222 U.S. 300 
rhe property cisposal provisions of the Interlocutory Judgment of Oct. 
2, 1962, and of the Final Judgment of April 21,1964 (which is also void 
vor fraud) in the Sunerior Court are thus null and void for lack of jur- 
sdietion in rem, which has never been taken in that case by the Superior 
Jourt and was no longer available to it after District Court seizure of 
-ppellant’s property on June 19, 1962, when his original retition was filed. 

Straton v. New (1931) 283 U.S. 318 

| Wabash R.R. v. Adelbert College (1908) 208 U.S. 38 
~i3e 
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jurisdiction in rem, once taken, mav not be rclinquished by a court of 


pankruptcy over the protest of the debtor; the court may not abstain from 
assumption and exercise of its paramount and exclusive jurisdiction. 


The U.S. District Court may not lawfully turn over its jurisdiction in 
rem to a State divorce court, but must exercise and defend it, 
_ “,, the jurisdiction of the bankruptcy courts in all ‘proceedings in 
: bankruptcy’ is intended to be exclusive of all other courts.... . 
Creditors are entitled to have this authority exercised. . the court. . 
was not at liberty to surrender its exclusive control...’ 
U.S. Fidelity Guar. v. Bray (i912) 225 U.S, 305 
the District Court may not abstain from exercise of its jurisdiction 


or procedural reasons, excert in very unusual circumstances which are 


jot present in the case at bar. 
Mach-Tronics v. Zirpoli (1963) 316 Fed. 2nd 820 (CA, 9th) 
County of Allegheny v. Mashuda Co. (1958) 360 U.S, 185 
‘he paramount and exclusive jurisdiction inrem of the Fe ‘eral court 
annot be lost through illegal invasion of it by a State court, 
| MeClelland v. Carland (1908) 217 U.S, 268 
Ex parte Baldwin (1934) 291 U.S. 610 
Irving Trust Co. v. Fleming (1934) 73 Fed, 2nd 423 (CA, 4th) 
r through adverse seizure of the res by a State court, 
Bank of Calif, v. MeBride (1943) 132 Fed, 2nd 769 (CA, 9th) 
May v. Henderson (1934) 368 U.S. 111 (reverses CA, 9th) 
ut remains with the court of bankruptcy, desnite that court’s efforts to 
vest itself of its nower and the State court’s determined efforts to 
p-_ the untended jurisdiction with complete disregard of justice and law. 
| -14- 
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Adivorce judgment purporting to award community assets 
te the wife, in fraud of crecitors, and community debts 


to the husband, is contrary to California law, and void. 


“Community property’’, as the term is used in the divorce laws 
Section 146, Civil Code of California 

does not refer to assets, but to the residue left after allowance is 

made for the unsecured and secured debts of the husband (which, in 

California, are community debts fot which community property is liable). 


Packard v. Arellanes (1961) 17 Cal. 525 


Bank of America v. Mantz (1935) 4 Cal. 2nd 322 

Grolemunc v. Cafferata (1941) 17 Cal. 2nd 679 
tarller, this Court decided against another California wife who sought to 
ake community assets without raying crecitors’ claims against the mari- 


al community, and in that decision this Court followed established law: 


‘((Mer) contention sceras t> be that as a member of the marital 
community she is entitlec to the possession of the entire commun- 
ity property and the community debts must go unpaid, save and 
except such indebtedness as is secured by mortgage or other en- 
cumbrance executed by the husband and wife. . .It would seem to 
be a sufficient answer to (her) contention to call attention to the 
fact that the Supreme Court of California, as early as 1861,.... 
held that the term ‘community property’ as used in the statutes ~f 
California as between husband and wife and the creditors meant a 
residuum of the property. . after the payment of the community 
debts. . the courts of California have decided that the community 


property... is subject to community debts. . It follows that the 
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trustee in Dankrupicy.. is entitica (>) te possession of community 
property for the benefit od crecitors. ..”’ 
Hannah v. Swift (1932) 61 Fed. 2nd 307 (CA, 9th) 
The decision has been twice reaffirmec during the past two years. 
Martolf v. Elliott (1963) 326 Fed. 2nd 204 (CA, 9th) 
Sulmeyer v. Pfohiman (1964) 329 Fed. 2nd 915 (CA, Sth) 
There is no adequate reason for not following the Hannah decisionin the 
case at bar, in which Federal courts have permitted illegal seizure anc 


disposal of Appellant’s debtor’s estate by anaggressive anc ruthless 


divorce court acting in open defiance of State and Federal law. 

A divorce action between two spouses is inherently incapable 
a nullifying the rights of creditors unjoined as defendants, but can 
only determine the rights >of the parties by a judgment in personam, The 
divorce court cannot legally awarc’ community assets to a wife free 
und clear of creditors’ claims. 

Panton v. Lee, supra; quoted infra, r. 24 

“This divorce action is not an in rem action to quiet titleagainst 


the world; it isa disposition of property as between the spouses 


incident to the dissolution of the marital relation.’’ 


McClenny v. Sup. Ct. (1964) 62 Adv. Cal. 140 at 147 
in the divorce action between the rarties to the case at bar, the tria! 


judge not only failed to consider the debts (which were prominently at 


issue in the trial), but refused to recognize the paramount jurisdiction 
inrem of the District Court over the assets which he sought to 
jransfer immediately to Appellee by Interlocutory Judgment. Without 
lereditors joined as defendants, or any provision for meeting their 
slaims against the marital community, the Superior Court had no power 
0 dispose af community assets free and clear of creditors’ claims. 
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roperty disposal provisions in an Interlocutory Judg- 


sent of divorce are preliminary and tentative, taking 
ffect only if and whenthe marriage is dissolved by 


inal Judgment of Divorce, and subject to revision. 


n Interlocutory Judgment is merely a tentative finding at the time of 
jal to serve asa guide later in making the property disposal in the 


inal Judgment of Divorce. It isa judgment in personam, requiring no 


risciction in rem over the community assets for its rendition. 
“In sum, the interlocutory dcecree is merely a determination that 
after the lapse of a year the parties would, if no imnediments 


have airsen, be entitled to a decree cissolving the marital rela- 
tion anc disposing of the community nronerty in the manner de- 


scribed in the interlocutory decree. Its rrovisions are not operat- 
ive until the entry of the final decree.’’ 


Estate of Boeson (i927) 201 Cal. 36 


| the Arnold y. Arnold divorce action, (1) debts were not considered 


» creditors joined as defendants, hence the determimation of A pnellee’s 
hts to community assets by the trial judge was void; (2) already an 
superable impediment to the property disrosal had arisen in the form 
-Appellant’s invoking of exclusive District Court jurisdiction in rem 
tis petition for an Arrangement with Creditors; and, finally, (3) the 
tal judge’s attempt at immediate transfer of tithe to community asset: 
om husband to wife had no sanction in law, and was reversed on 

peal as “improper’’-- lacking jurisdiction of the subject-matter. 
mtrary to the Referee’s finding of fact, the Interlocutory Judgment 


not affirmed as to property, on appeal, but effectively reversed by being 
q ofitic 
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———— OS Oe eee 
“The interlocytory cecrec, however, makes a present disposition of 
the community property. It is now settled that such an award is 
improper and, where made, should be mc‘ifted by the appellate 
court so as to provide that the provisions disposing of the comm- 
unity property of the parties shall be effective upon the entry of 
the final decree of divoree. (Brown v. Brown (1960) 177 Cal. App. 
2nc 387)...¥or the reasons above stated, the trial court is direct- 
ed to modify the interlocutory cecree of divorce to provide that 
the rrovisions disvosing of the rarties community rrorerty shall 
be effective upon the entry of the final decree of divorce; the 
interlocutory decree, as so modified, is affirmed;...”’ 

Arnold v. Arnold, Cal, App. Feb. 14, 1964 (unpublished) under 

Rule 976, Calif. Rules cf Court) 1 Civil21272 


hus, while the judgment was largely affirmed on anreal, the property- 
ilsposal provision of interest in the case at bar was modified to make 
Ineffective until Final Judgment, thereby reversing its intent as an 
mmeciate transfer of title. 
It is legally proper for the trial judge in a divorce suit to 
zeree that whatever commuhity vcrorerty the husband may possess at 
i¢ subsequent time of Final Decree shall then ¢o to the wife --- IF 
0 impediments have arisen in the meantime and IF the ‘community 
‘onerty” is rroperly distinguished from ‘community assets’. Such a 
dgment makes no attemnt to possess or control the assets, or to 
ansfer title immediately, or to nullify the rights of creditors; it woul” 
quire no jurisdiction in rem for its validity, and offer no bar to 
Mfirmation of an Arrangement with Creditors involving community 
Sets already held in custodia legis by the U.S. District Court. 
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Vaan 


The District Court of Ancenrl decision that the Surerior 
Sourt held jurisdiction in rem over the community rron- 
arty after filing of Aprecllant’s original petition under 
he Bankruptcy Act is erroneous, ard should not be foll- 


wed by this Court, Cther decisions donot support it. 


‘he only original appellate opinion on the question of jurisdiction in 


‘em in this situation is the District Court of Avpeal decision of Feb. 


4, 1964, quoted above (p. 18) in part for its reversal d the prorerty- 
lisposal provisions of the Interlocutory Judgment, as premature, That 
uotation is preceded immediately by the following: 

“Appellant’s final contention on appeal from the interlocutory de- 
cree of divorce is that the court lacked jurisdiction in rem to 
make an award of the community property by reason d Anpell- 
ant’s having commenced a preceecing in federal court to obtaina 
creditors’ arrangement subsequent to the commencement of the 
divorce proceeding but <riorto entry of the interlocutory decree. 
This argument is untenable. Apnellant concedes that his petition 
for a creditors’ arrangement was not fil: in the federal district 
court until June 19, 1962, some six months after the filing of the 
divorce action. Pursuant to 11 U.S.C.A., section 714, a court hav- 
ing jurisdiction of such a petition may enjoin or stay proceedings 
vending in other courts. Aprellant did not apply for any such sta’. 
and, to the contrary, wilfully concealed from the federal court the 
fact that divorce proceedings were pending against him. Under such 
circumstances, the mere filing of the petition for a creditors’ 
arrangement was not in itself sufficient to divest the trial court 
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court held that the mere rencency of proceedings in bankruntcy cic 
not ceprive the surerior court of jurisdiction. (To the same effect. 
see Smith v. Thiegar (195:) 236°, 2nd 749, 753-754.) 

Arnold v. Arnolc, Feb. 14, 1964, : Civil 21272 (unpublished) 
Paradoxically, the decision holds that the Superior Court could not 
pronerly make an immeciately effective ‘‘award”’ (i.e., transfer of title) 
of the communit property to Appellce, it nevertheless had the jurisdic- 
tion in rem to make such an ‘‘awaré’’ and on the strength of it later 
to evict Appellant from his cektcr’s estate and turn it over to Apnellee. 
This contention is absurc, and finds no support whatever in prior court 
decisions, which uniformly unvhold the raramcunt and exclusive jurisdic- 


tion in rem cf courts of bankruptcy and recognize the filing of the 


original netition as an effective legat seizure of debtors’ property. The 
difficulty lies in the meaning of the term ‘‘award’’, and in the differ- 
antiation between jurisdiction in rem and jurisdiction in personam, 
The ‘‘award’’ which the trial jucge attemsted make, and 
which the appellate court reversed by modification, was a transfer of 
itle, and an immediate one requiring the Superior Court to hojd juris- 
diction in rem at the time of judgment, in order to control title and 
possession of the res; but such an ‘‘award’’ is not authorized by law 
8 part of an Interlocutory Judgment of divorce, The ‘‘award’’ which 
he law permits, and which resulted from the appellate ‘‘modification’’ 
f the judgment in rem, isa sersonal judgment, requiring for its rend- 
tion cnly a jurisdiction in rersonam, and offering no interference with 
he proceecings in U.S. District Court and no threat to the rights of 
‘reditors; it states merelv that, on Final De-v-ee, the wife shall be 
iven 100% of the residual community assets, after all debts are raid, 
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fhe legal ‘‘award’’ is tentative and dormant until Final Decree; then 
te implementation requires an evaluation of creditors’ claims against 
he marital eommunity, and their payment. Sueh elaims may be evalu- 
ited in Supericr Court, either by joining the erecitors as defendants 
yy by negotiating out-of-court rayments with them; or by a serarate 
legal rroeeeding such as that in U.S. District Court under the Bank- 
suptey Act, which Appellant elected to initiate. The Surerior Court 
attempt to give the community assets to the wife and the debts to the 
jusband finds no sanction in the law. 

The Brazil v. Azevedo decision on which the District Court 
of Appeal based its nullification of the paramount and exclusive bank- 
ruptey jurisdiction in rem of the U.S. District Court hardly suffices 


lor SO momentous a reversal of long-established law. It involved no 


‘es, no jurisdiction in rem, but only a personal suit for money against 
Jefendant Azevedo; the bankruptcy proceedings were not his own, but 
lis partners’ and his firm’s. The District Court of Apyeal comments 
hat, in Brazil v. Azevedo, 

,. the court held that the mere pendency of proceedings in 
bankruptcy did not derrive the surerior court of jurisdietion,’’ 

‘he full quotation shows that jurisdiction in rersonam is meante 

“The pendeney of these proceecings in bankruptcy did not denrive 
the superior court of jurisdiction of this cause where the suit was 
Stayed under Section ila of the Bankruptcy Act.’’ 

‘This cause’? was a personal suit for money against a solvent cefend- 
nt, not a contest with the bankruptcy court for control of a debtor’s 
ssets, in fraud of creditors and outside the law. The law is clear: 

_ “Where the judgment sought is strictly in personam,.. both a 

| State court and a federal court may proceec with the litigation. 
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the court... have control of the property which is the subject of 
me suit in order to proceed with the cause and to grant the relief 
sought, the jurisdietion of one court must of necessity yield to 
that of the other,’’ 

Penn Genl, Casualty Co. vy. Pa. (1935) 294 U.S. 189 
‘We have held thata court of bankruptey has exclusive aad aon- 
delegable eontrol over the administration of an estate in its poss- 
ession... Congress cic not give the bankruptey court exclusive 
jurisdiction over all controversies that in some way affect the 
debtor’s estate... What it cic give is exclusive jurisdiction of the 
debtor and its prorerty ...Any controversy involving that estate 
would have been within the exciusive jurisdiction of the bankruntcy 
court.’’ (Emphasis added) 

Callaway v. Benton (i948) 336 U.S. 132 


The District Court of Anpeal decision secks to invalidate and circum 
vent establishec Federal law by postulating the assummtions that 
(;) The Surerior Court already held jurisciction in rem at the 
time the original petition under the Bankruptcy Act was filed; 
(2) ‘“‘Mere filing’ of the petition did not divest the Superior Court 
of that jurisdiction in rem in view of Federal court abstention; 
(3) The circumstances cf the case frustrate Federal jurisdiction, as 
(a) The divorce was filed first, six months earlier that the Feder- 
al court petition for an Arrange ment with Creditors; 
(b) Appellant cid not apply for a stay of Superior Court 
proceedings under 1). U.S. Code, Section 714; 
(c) The pendency of the divorce action was nct disclosed to 
the Referee. 
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ll three of these assumpticns are erroneous and without force. 

(:) The Superior Court never took jurisdiction in rem by legal 
seizure; filing of a divoree action does not seize property; 

(2) Filing of the Arrangement fetition did not divest the Sunerior 
Court of jurisdiction in rem, because it had none; filing did 
invoke the paramount anc exclusive jurisdiction in rem under 
the Bankruptcy Act, displacing all other courts if need be. 

(3) The special circumstances of the case frustrate Federal jurisdiction. 
enly in rare instances, >of which this is not one. Nothimg that 
Appellant dic, or failed to do, could in any way weaken or 
nullify the rowers given the U.S. District Court by Congress, 
so as to vermit the Sunerior Court to acquire and hold an 
indivestible jurisdiction in rem, even with acquiescence by the 
Federal courts. 

(a) Bankruptcy court jurisdietion in rem is paramount and ex- 
clusive, not concurrent, and displaces that of other courts; 
priority in time is wdthout advantage. 

(b) No stay of proceedings was called for until the Superior 
Court attempted to seize the debtor’s estate on Feb. 15, 
1963, and cid sc on March 20. The Referee denied the 
stay on erroneous grounds of comity and perplexity, on Feb, 
21, 1963. Shortly afterward, a District Judge also denied a stay, 
and the District Court of Appeal cenied prohibition. 

(c) Non-disclosure of the civorce action -- a personal suit be- 
tween Spouses, immaterial and irrelevant to the proceeding 
in rem between husband and creditors ---in no way impairs 
the jurisdiction in rem of the U.S. District Court, since the 
divorce court could not transfer title to the real property. 


As 
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of Appeal decision is wholly erroneous, and fails to justify its conclu- 
sion. Its reliance on the single case of Brazil v. Azevedo adds nothing 
to the validity of its contentions, since that case is not in noint anc 
does not deal with jurisdiction in rem at all. 4 second case cited, 

Smith v. Phlegar (1951) 73 Ariz. 11, 236 Pac. 2nd 749 
is also not in point, as it involves a lien foreclosure in which, unlike 
2 divorce suit, the State court neccessarily takes jurisdiction in rem 
on filing of the action anc does not yield it to the bankruptcy court. 
(Seer. i1, This Brief). 

Ix 


The Tenth Circuit decision in the case of Pantonv. Lee 


sorrectly annlies established jurisdictional law to the 


livorce-bankruptcy conflict; it should be followed here. 


A precedent vastly suverior to the District Court of Appeal decision 
n Arnold v. Arnold ---and one fully in accord with this Court’s 
varlier opinion in Hannah v. Swift --- is afforded by an Oklahoma casc 
Jecided in the Tenth Circuit, 

| Panton v. Lee (1958) 261Fed. 2nd 183 (CA, i0th) 

vhere under circumstances similar to those in the case at bar the court 
tuled in favor of the creditors and against the divorcing wife who 


sought to nullify creditors’ claims against community assets. 


“In bankruptcy proceecing of husband where divorced wife assertec 

claim to the (debtor’s) estate on basis of a divorce decree enterec 

less than a month before filing of the voluntary petition... and 

diverce decree cid not 2ttach as a judgment lien under Oklahoma 

law... The civorce decree gave the wife judgment ‘‘for one-half of 
“84. 
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ceded the bankruptcy the question arises as to whether the general 
language of the decree had the effect in the circumstances of 
establishing a right in the wife to one-half of the bankrupt estate 
unencumberec: by creditors’ claims... The trustee took the vronerty 
of the (debtor) subject to liens then existing and vaiid under the 
Bankruptcy Act and the laws of the state where the property was 
situated. Under Oklahoma law the wife hac no lien. Hence, her 
claim cannot prevail over the rights of the trustee. . .The referee 
further held that the property division contaimed in the divorce 
decree had the purnose of cefeating and defrauding the creditors 
of the husband and amounted to a legal fraud...’’ 


n each case, the divorce action was filed before the voluntary pro- 
eeding under the Bankruptcy Act. In each, the divorce decree did n» 
ttach as 2 judgment lien: in P anton v. Lee, because of operation of Okla- 
oma law, and in Arnold v. Arnold because the Federal seizure preceded 
1¢ interlccutory judgment. of civorce. In neither case could a divorce 
ction be usec to give assets to a wife ahead of creditors. 

The Superior Court ‘‘award’’ in the case at bar remained, 
iter ‘modification’ on appeal, only what California law intended it to be: 
preliminary, tentative -len for Cisposal of residual community prop- 
rty (assets less debts) on Final Decree at some later time-- but with 
“court, either State or Federal, protecting the rights of creditors. The 
iterlocutory Judgment was not a judgment in rem removing ccmmunity 
ssets from District Court custody, and could not bar confirmation of an 
Trangement a week later. Usurpation of jurisdiction by State courts and 
nwarranted abstention by Federal courts permit a divorcing wife to 
“ the rights of creditors, but only unlawfully. 
| 
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ee re prior’ Gecision does not bar confirmation. 


x 


\ffirmation on appeal of the Referee’s order setting aside 


sonfirmation of a previous Arrangement was erroneous, 
| a EST TI TCAD LILI LTTE LESTE ITLL DELI GDEE LG AGODA LEALALE LBL SAE EDR! EDEL E LAE AE EGE TEE APSE AEE EE TT IGE IS HR gn DENN TRE 


ind rested on an incorrect speculative view of the case. 


The decision of this Court in the rior anneal (No. 18854) of the Ref- 
eree’s order filec Feb. 28, 194%, sctting aside the Arrangement confirm- 
r Oct. 30, 1962, under Section 386(%), Bankruntcy Act on ground that 

“|, fraud was practicec by the debtor ...in procuring the confir- 


mation of the Arrangement heretofore nade herein, by concealing 
from this Court all facts of his marriage and divorce in the 


Supericr Court...” 


was unfortunately vitiated by the obscure language used by Aprellee’s 


sounsel in preparing the order for the Referee’s signature. First, thc 
ea of his marriage was not concealed at all: the real vroverty is 
listed in Schedule B-1 of the debtor’s original »etition as ‘‘commun!t 


sroperty of petitioner and his wife’’. Second, what is meant by ‘‘con- 


sealing from this Court all facts of his ..divorce’’ is that the exist- 


— 


i] 


ence of the void, immaterial, and irrelevant Interlocutory Judgment of 


i 


Re) Appellee was not disclosec to the Referee prior to c¢nfirmation. Y/hat 


was at issue then, as now, was the validity of the ‘‘award’’, the right 


oe, 22, 1962, purporting to transfer title (‘‘award’’) the real property 
| 
| 
of the Superior Court to transfer title by Interlocutory Judgment, the 
| 


Avestion of conflict of jurisciction in rem. The Referee’s order cid 


rot make clear -- as does his recent order of Nov, 10, 1964, denying 


> 


2onfirmation -- that the only ~oint at issue was the validity of the Inter- 
-26 « 
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ocutory svudEeInenk Of GlVvoOrCce aS ahh imimeciate transier of title to 

‘community property. Appellant, believing then as he does now that the 
Superior Court could not lawfully transfer title to property held in 

systodia legis by the U. 8S. District Court, did not disclose tc the Referec 
he Pakterial point that the Superior Court judgment had been rendere:” 
[here was no ‘fraud in procurement’ calling for the use of Section 386, but 
only a question of validity of the State court judgment; the law is clear, 


ind the Referee should have declared the judgment void. 


| The situation was further complicated by Appellee’s Renly 
trief, which inferentially denied that there was any question of jurisdic- 


ion in rem and validity of ta. Intcriocutory Judgment re property, 

“It was never contended at any time, or at all, in the bankruptcy 
proceedings that this property was exclusively the property of the 
wife, since it could not have become her property until the Inter- 
locutory rericd develoned into a Final Judgment of Divorce.’’(p.2) 
lowever, Appellee’s counsel had in fact objected to the jurisdiction of 
he District Court, and successfully, in opposing before the Referee 

te request of Appellant for an injunction against waste and damage t 
is debtor’s estate, and well knew what was in the Referee’s mind. Th: 
uoted statement from the Reply Brief (Nov. 15, 1963) concedes the lack 

t validity of the Interlocutory Judgment as a transfer of title. 

| This Court, misled by counsel’s statements in the Reply 


4 


‘ref and the Referee’s orcer, refused to consider the basic question 

i validity of the Superior Court judgment (or of jurisdiction in rem), and 

‘ought to explain the situaticn presented on appeal. as follows: 

| (i) Appellee’s counsel hed aficgcd “the scheduled debts were outlawed. 

| (2) The Referee found the cebis wore ‘outlawed and not allowable, 
but neglected to make svch 2 writte: finding. 
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ommunity property. Appellant, believing then as he does now that the 
uperior Court could not lawfully transfer title to property held in 
ustodia legis by the U. S. District Court, did not disclose tc the Referee 
ie immaterial point that the Superior Court judgment had been renderc”. 
here was no ‘fraud in procurement’ calling for the use of Section 386, but 
nly aquestion of validity of the State court judgment; the law is clear, 
nad the Referee should have declared the judgment void. 

The situation was further complicated by Appellee’s Renly 
rief, which inferentially denicc that there was any question of jurisdic- 
on in rem and validity of the Interlocutory Judgment re property, 

‘Tt was never contended! at any time, or at all, in the bankruptcy 
| proceedings that this property was exclusively the property of the 
| wife, since it could not have become her property until the Inter- 
_ locutory rericd develoned into a Final Judgment of Divorce.’’(p.2) 
lowever, Appellee’s counsel had in fact objected to the jurisdiction of 
1e District Court, and successfully, in opposing before the Referee 
le request of Appellant for an injunction against waste and damage to 
is debtor’s estate, and well knew what was in the Referee’s mind. The 
noted statement from the Reply Brief (Nov. 15, 1963) concedes the lack 


; validity of the Interlocutory Judgment as a transfer of title. 


| This Court, misled by counsel’s statements in the Reply 
“lef and the Referee’s order, refused to consider the basic question 
: validity of the Superior Court judgment (or of jurisdiction in rem), and 
Sught to explain the situation presente on appeal as follows: 

_ (1) Appellee’s counsci hed <tleged the scheduled debts were outlawed. 

(2) The Referee found Ze debts wer? ‘ouilswed and not allowable, 
but neglected to rake sven a written fincing. 
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property by Appellant, equivalent to a gift to his creditors. 

(4) Appellee’s consent to such an encumbrance is required by Section 
172a, Civil Code of California, cn community real property. 

(5) Without Appellee’s consent, the Arrangement is invalid, having 
been nrocured by fraud against Appellee, and should be set 
aside. 

‘his view of the Referee’s action may now be refuted, as follows: 

(i) The Reply Brief (p.4) in the prior appeal asserts that debts 
incurred in the period 1951-58 were outlawed by 1962, citing the 
4-year neriod in Section 337, Code of Civil Procedure, but over- 
looking Section 312 (which measures the 4-year neriod after 
the cause of action has accrued). As all attorneys know after 
a moment’s reflection, a note outlaws 4 years after its date 
of maturity, not after its date of execution. Thus, a 10-year no: 
executed in 1951 would outlaw in 1965, not 1955. All scheduled 
debts were allowable, not outlawed. 

(2) The Referee has never found the debts to be outlawed and not 
allowable. Recently, in a proposec order lodged with the Refer- 
ee Oct. 30, 1964 (Clerk’s Transcript, p. 23, paragrarh VI), 
Appellee’s counsel once again attempted to secure a finding 

| that the scheduled debts were outlawed, but the Referee did 
| not include the proposec finding in his order of Nov. 10, 1964, 
denying confirmation (Clerk’s Tr., p. 31-33). 

(3) The proposed Arrangement is an encumbrance imnosed on the 
community realvronerty by the U.S. District Court for the 
benefit of creditors, not by a husband acting individually. 

(4) Section 172a, Civil Code, does not apply toa Court trustee, even if 
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he is a debtor in possession dealing with his own property. 
(5) Appellee’s consent is not necessary for validity of the Arrangement. 
Consequently, the prior Arrangement should not have been set aside, 


and the order on appeal, denying confirmation, should not have been 


made. The question at issue in both appeals, that of jurisdiction in 


rem, has not yet been deciced correctly. 


XI 


The scheduled cebts were not outlawed, and no finding 
sf the District Court holds them to be; if they were, 


the Arrangement would fall without use of Section i72a, 


Civil Code, and the proceeding would be dismissed. 


fhe Referee’s order cCenying confirmation quotes (Clerk’s Tr. p. 33, 1.2) 
> portion cf this Court’s opinion in the prior appeal, No. 18854; 
‘‘Moreover, there was evidence which indicated that so-called 
‘‘debts’’ might be barrec by the statute of limitations. The plan 
arrangement provided for a second deed of trust on the communit, 
real property which was the home of the parties as security for 
appellant’s ‘‘debts’’ to his brother and mother, thus converting 
unsecured debts into securec debts. The effect of this, since this 
is a voluntary petition on the part of appellant, is to place an 
encumbrance unon the community real pronerty without the consent 
of the wife, which consent is required by Cal. Civ. Code Sec. 172a.”’ 
‘et, there was no evidence whatever indicating that any scheduled debts 
ere outlawed, but only that certain unschecu:ed long-forgiven debts to 


‘ppellee’s mother fell into this category. The debts involved in the 


-Trangement were not outlawed, and the Referee’s order made no such 


inding in response to the absurd contention of Appellee’s counsel that 
99. 


4 


Pa 


AY NOTE CACCULCU AVE Wath SF Yeets PeeCviouoly Was OUllAawecd. in the 
gsence of evidence and findings, there should have been no retrial of 
doubtful issue of fact by this Court, with substitution of its judgmer: 
or that of the Referee and the District Judge. 

Weiby v. Farmers Mutual (1960) 273 Fed. 2nd 327 (CA, 8th) 
his Court has no power to make new findings of fact, even if the 
scessary evidence is available; in this case, the new finding was high- 
r sneculative, wholly unsunnortec by any evidence, and directly opposed 
» the Referee’s view. The case should have been remanded to the 
istrict Court for exrlicit fincinss. 

Smallfield v. Home Ins. Co. (1957) 244 Fed. 2nd 337 (CA, 9th) 

Irish v. United States (1955) 225 Fed. 2nd 3 (CA, 9th) 

Deering-Milliken v. Modern-Aire (1950) 231 Fed. 2nd 623(CA, 9th) 
1 effect, the case previously annealed has now been remanded, and 
1 Referee has refused to find the scheduled debts outlawed, but again 
nds the confirmation barred by the Superior Court judgment. Also, it 
hould be noted that the question of outlawed debts is immaterial here 
ince a2 debtor may waive the Statute of Limitations at his option, eve. 
ver objections by his wife. 

Cunha v. Cunha (1935) 8 Cal. App. 2nd 413, 48 Pac. 2nd 130 

Both Referee ahd District Judge how hold that the prior 

ecision of this Court bars confirmation of a new plan by requiring 
tnformity to Section 172a, Civil Code, thus permitting Appellee to 
ngate the rights d creditors by withholding her consent. However, the 
troduction of Section 172a intc the case is dictum, unnecessary to 
u; decision as made on the hypothesis that the debts were outlawed, 
4d applicable only if that hypothesis were c rrect. Outlawed debts, not 


alowable, would require the cismissal of the entire proceeding, not 
| =30- 
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toward a confirmed Arrangement, after elimination of some minor 
‘fraud in procurement’. Either debts not allowable or a wife’s consent 
not forthcoming would be incurably fatal to all possible Arrangements; 


both are not needed in the same hypothesis. 
XII 


Section 172a, Civil Code, is not properly a part of the 


law of this case, and cannot be invoked to bar anArr- 


angement by requiring the consent of a debtor’s wife to 


encumbrance of real property by District Court order. 


If the debts are outlawed, Section i722 is superfluous, as the proceed- 
ing can be dismissed for lack of crecitors. If the debts are not out- 
lawed, Section 172a is irrelevant, as State law cannot supersede Fed- 
eral law to permit a wife to withhold community property from cred- 
ltors in a nroceeding under the Bankruptcy Act. 
““,,.once the property is in the hands of the court, private rights 
_ as respect that res are subject to the superior dominion of the 
| court and are to be adjudicated pursuant to the standards pre- 
scribed by Congress. Conditions precedent to enjoyment of the 
benefits of the Bankruptcy Act..cannot be provided except by 
! Congress.” 
i Case v. L.A, Lumber Co. (1939) 308 U.S. 106 
poncerning 2 Texas law forbidding the husband to incur debts or dis- 
pose of community real pronerty during the pendency of @ divorce suit 
‘sea Statute much more Stringent thah Section 172a--- an opinion 
adopted by the Supreme Court of Texas says: 


“This statute cannot be given the effectaf denying to « party to 
“04 « 
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| the Constitution of the United States vests in Congress the power 
| to enact national bankruptcy laws. It has exercised that power and 
the laws on that subject are supreme... The right of creditors 
cannot be defeated by agreements between husband and wife.’’ 


Hornsby v. Hornsby (1936) i127 Tex. 474, 93 Sw 2nd 379 


‘This Court has rejected the use of Section 172a and a similar Washing- 
ton statute to enable a wife to take community assets in fraud of creditors. 
Hannah v. Swift, sunra 
Gibbons v. Goldsmith (1915) 222 Fed. 826 (CA, 9th) 
The Surreme Court of California has also limited the use of Section 
i72a to circumscribe its misuse by wives against creditors. 
‘(| , .the wife is represented by the husband in suits by or against 
him involving the community prorerty, and this, too, notwithstanding 
the vrovision of Section 1724 of the Civil Code requiring her sig- 
nature to a transfer of such property, and hotwithstanding the 
further fatt that a jtidgment in such an action may have the 
practical effect of a tonveyatice,”’ 
Cutting v. Bryan (1929) 206 Cal, 254, 274 Pac. 326 
«,.. it may be inferred that the legisiaiute intended that the 
husband ... should retain the power to divest the spouses of their 
community property by his own act. . .so long as he does not make a 
gift of the community property without consideration. ...’’ 
Grolemund v. Cafferata (1941) 17 Cal. 2nd 679, 111 Pac. 2nd.64) 
Union Mutual Life Ins. Co. v. Broderick (1925) 196 Cal, 497 


Section 172a does not annly to an Arrangement proceeding, which is 
the telescoped equivalent of suit, seizure, judgment, execution sale, add 


Teconveyance under encumbrance of the community real property. 
| . ae 
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Myers v. Motley (1943) 318 U.S. 623 

Thygesen v. Neufelder (1894) 9 Wash, 455, 37 Pac. 673 

In re Pekin Plow Co. (1901) 112 Fed. 306 (CA, 8th) 
Whether the original petition was voluntary or involuntary does not 
matter, as the proceedings thereafter are the same, as are the right: 
f creditors against the community property. 

Inre Clinton (i930) 41 Fed. 2nd 749 (DC, Calif.) 

In re Fraizer (190%) 117 Fed. 746 (DC, Mo.) 
n sum, there is no lawful basis for incorporating Section 172a, Civil Code, 
nto proceedings under the Pankruptcy Act, either to protect her from 
er husband’s acts or to enakle her tc frustrate his legitimate negotia- 


ions with his creditors to her unfair advantage. 


XIII 


ffirmation on appeal of the application d Section 386(2), Bankruptcy 


.ct, not only does not bar confirmation of an amended plan of arr- 


ngement, but serves only to correct technical errors and clear the 


ay for confirmation of a new plan; it is not a terminal step. 


he prior appeal, concerned solely with the setting-aside of the first 
onfir mation, camnot result in a decision which bars every future con- 
‘rmation by a dictum based on a mistaken view of the Referee’s reas- 
ning. Such an impasse violates the basic philosophy on which Section 
36 rests --- in fact, makes it an absurdity in application because every 
‘ubsequent arrangement must be denied confirmation for the same 

vason the first one was set “sic. Scetion 386 is remedial, not puni- 
lve. The Referee, for reasons of comity and perplexity, has made the 
‘fe assumption that the Sunerior Ccurt judgmcnt in rem is valid, and 


loks to this Court for a clarifying decision, as does the District Judge. 
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In the prior appeal, this Court refused to consider the validity of the 
Superior Court judgment, which is now before the Court again, this 
time clearly stated, but complicated by the dictum of Section 172a. 
Section 386 is remedial, not punitive, and does not serve 
to terminate a proceeding, but to renew it. The ‘fraud in procurement’ 
that it deals with is not irremediable or fatalto the proceeding. The 
Referee shows by his use of Section 386 that he meant the proceeding t- 
go ahead if the obstacle of the Superior Court judgment could be over- 
come. (A quiet-title suit to test the validity of the judgments of State 
and Federal courts would have been preferable, since there was no 
Miediable ‘fraud in procurement’ at issue but only the question of 
jurisdiction in rem.) Now that the false cries of ‘‘Fraud!!!’’ have 
abated, and the Referee’s view of the matter is not obscured by ex- 
traneous and irrelevant diversionary arguments, a new decision from 
this Court, properly resolving the divorce-bankruptcy conflict in this 


Ninth Circuit, is in order. 
CONCLUSIONS 


1, The Referee’s Finding of Fact ‘‘That said Intetlocutory Jucgment 
anc Decree of Divoree was affirmed on anneal in the District Court 

of Appeal of the State of California’? is clearly erroneous, the sole 
provision material to this case -- the attempted immediate transfer of 
title to Appellee, contrary to law -- having been effectively reversed, 
not affirmed; in the words of the decision, ‘‘.. the trial court is 
Jirected to modify the fnterlocutory decree d divorce to provide that 
he provisions disposing of the parties’ community property shall be 
fective upon the entry of the final decree of divorce...’ 

2. The Referee’s Conclusion of Law that ‘‘The judgment of the Supericr 
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Sourt. . awarding the real property to Frances Kelly Arnold was valid 
und bars the involvement of said property in the arrangement..” is 
srroneous, said judgment being invalid as a transfer d title for lack.i 
jurisdiction in rem and valid only as a preliminary plan for imple- 
mentation by Final Decree, and is a jucgment in personam_ that cannot 
yar confirmation pr nullify the rights of creditors unjoinec as credit- 
os in the divorce action. 

3. The Referee’s Conclusicn cf Law ‘‘That the debtor, J. Howard Arn- 
sla has no right title or interest in and to said nronerty”’ is erron-. 


eous, Since, as Debtor in Possessicn acting as trustee for the U.S. 


District Court he holds the legal title to the real property for the bene- 
it of creditors, and has held it since seizure on June 19, i962. 

4, The Referee’s Conclusion of Law ‘‘That confirmation of the pro- 
posed Amended Plan e@f Arrangement is barred by the decision of the 
fourt of Appeals for the Ninth Circuit’? is erroneous, said decision 
pertaining solely to the setting-aside of the previous confirmation anc 
ing basec on a hypothetical and incorrect view of the Referee’s vie» 
f the facts, The law of this case does not include Section 172a, Civil 
Jode of California, and consent of a debtor’s wife is not required in 
roceedings under the Bankruptcy Act. 

. The Referee’s orcer denying confirmation of the Amenced [ lan of 
jfrangement is erroneous, anc should be reversed to grant ronfirmation. 
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